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PREFACE TO THE SEVENTH EDITION.

WaEN, in 18564, this work was first published, few
things could have been farther from my expectation,
than that it would in my lifetime, if ever, reach a
seventh edition. But now, in the goodness of Provi-
dence, it is my privilege, at the age of fourscore years,
to send forth this edition, and in doing so to become,
so far as I could ascertain, the first American author
who has edited seven editions of a Treatise of his own
on any branch of civil jurisprudence.

This could not have been unless the book had accept-
~ ably met a want of the legal profession, and had, by
use, grown in their estimation. That it has done both
is shown, not only by the number of editions called for,
but by the constant citation of it as authority, at the
bar and in judicial opinions, all over the country, and
by commendatory expressions toward it by many courts,
both Federal and State, from the time the Supreme
Court of the United States, in 1857, spoke of the first
edition as “a well-considered treatise,” down to the
present day.

Every call for a new edition inspired me to renewed
effort to make the work more complete and reliable.

1 Mattingly v. Boyd, 20 Howard, 128.
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To that end, my labor on this edition has probably ex-
ceeded that on any previous one. In this connection I
deem it not unfit to record here the statement, that
from the hour I began, forty-four years ago, to collect .
materials for the book, down to the moment of hand-
ing this Preface to the printer, all the work on every
part of the book, in every edition, has been wholly my

own. Under my hand alone the book has grown—

irresistibly grown to about three times its original size,
in spite of liberal excisions; and the number of cases
cited has increased from 1,185 to 5,100, and the num-
ber of citations of them from 1,835 to within & small
fraction of 7,000.

I could easily have confined the book within smaller
space, by leaving out statements of cases and giving
merely results deduced from them; but, believing that
the book would go into many places where few Re-
ports could be found, I have sought to compensate, in
some degree, for their absence by giving such state-
ments freely. I have had no reason to suppose that
my judgment in this respect was erroneous.

In the preparation of this edition I read, in the spirit
of exacting criticism, the entire text of the Treatise,
and was thereby enabled to discover and correct mani-
fold imperfections of style, and also found a good many
instances in which, clearly without detriment, matter
could be omitted, and quite & number in which a change
in the mode of presentation was desirable. And yet,
after all, I cannot venture to claim that the book is
free from defects and errors; but I feel confident that
none of a serious character will appear.
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From more than seven hundred new cases additional
matter, equal to about fifty pages, has been gathered,
and woven into the text; and yet, because of the
amount omitted that was in the last edition, the num-
ber of pages in the Treatise is now exactly the same as
in that. ‘

Special work has been done in the enlargement and
improvement of the Index, and the Appendix has been
_ brought into conformity with the present attachment
laws of the country. ,
Hoping that my professional brethren will concur
with me in considering this edition much better than
the last, I commit the book fnally to them, with undi-
minished gratitude for the favor they have shown it in

the past.
C. D. D.

WasHINGTON, D. C,
July 1, 1891.






PREFACE TO THE FIRST EDITION.

THE necessity for a work on the law of Suits by Attach-
ment in the United States occurred to me early in my pro-
fessional life; but I shared the then prevalent impression
of the Bar, that the Attachment Acts of the several States
were so dissimilar as to baffle any attempt at a systematic
treatise on that subject, based on the jurisprudence of the
whole country and adapted for general use. Some years
since, however, in preparing for the argument of a ques-
tion of garnishment'an examination of the Reports and
legislation of a majority of the States satisfied me —and
all subsequent researches have but confirmed the opinion
—that the diversity in the statutes constituted in reality no
impediment of any moment to the successful preparation of
such a treatise. The purpose to prepare this volume was
then formed, and has been prosecuted, at irregular inter-
vals, in the midst of other and more pressing avocations,
until the result is now submitted to the profession.

The value of the proceeding by attachment is every-
where asserted in the reported opinions of our higher
State courts, and is universally and practically illus-
trated in the history of the Colonial, Territorial, and
State legislation of this country. Among the early stat-
utes enacted, have always been those authorizing the
preliminary attachment of the property of debtors; and
the general tendency has been, and is, to enlarge the

! In Marvin v. Hawley, 9 Missouri, 882.

~
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scope and increase the efficiency of this remedy. Upon
these grounds alone the importance of this subject
might, if necessary, be amply vindicated; but on that
point no doubt has at any time disturbed the prosecution
of my task. My conviction is, that on no branch of the
law is a treatise more needed by the profession in this
country than on this; and it is gratifying to know that
such is the general opinion of my professional brethren,
- wherever the proposed preparation of this work has been
known. It is now to be decided whether this attempt to
supply an acknowledged need will be regarded with
equal favor.

The materials here wrought together are almost wholly
American. Great Britain, the fountain of, and exercising
continually a marked influence over, our jurisprudence
generally, contributes in this department comparatively
nothing. In that country, the limited proceeding under
the customn of London gives rise to few cases which find
their .way into the courts of Westminster Hall. Here,
however, the universal use of this remedy fills our Re-
ports with cases presenting every variety of questions,
and the lapse of time and the accumulation of adjudica-
tions seem to make no sensible diminution in the annual
number of reported cases, nor any great difference in
their novelty or their interest. Hence a work of this
description reflects in a high degree a legal system and
a branch of jurisprudence peculiarly our own; and I
confess to somewhat of satisfaction at being instrumental
in presenting to the Bar of the United States a volume
which, without intentionally slighting what is to be found
in the English Reports on the subject, may be justly
claimed to be thoroughly American. . . .

CHARLES D. DRAKE.

St. Louis, Missourr, July 1, 1854,
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THE

LAW OF SUITS BY ATTACHMENE

CHAPTER L
ORIGIN, NATURE, AND OBJECTS OF THE REMEDY BY ATTACHMENT.

§ L. TaE preliminary attachment of a debtor’s property, for
the eventual satisfaction of the demand of a creditor, is unques-
tionably a proceeding of great antiquity. Whether the statement
of Mr. Locke, in his Treatise on the Law of Foreign Attachment
in the Lord Mayor’s Court of London, ascribing its origin to the
Roman law, be capable of exact verification, need not now detain
us.! It is sufficient for the present purpose, that, so far as its
use in the United States is concerned, we have no difficulty
in finding its origin in the custom of Foreign Attachment of
London, which is agreed by all authorities to have a very ancient
existence. This, with other customs of that city, has, from time
to time, been confirmed by Royal Charters and Acts of Parlia-
ment, and is declared “never to become obsolete by non-user or
abuser.” It is a singular incident of those customs, that they
may be and are certified and are recorded by word of mouth;
and it is directed that the mayor and aldermen of the city, and
their successors, do declare by the Recorder whether the things
under dispute be a custom or not, before any of the King’s jus-
tices, without inquest by jury, even though the citizens them-
selves be parties to the matter at issue; and being once recorded,
they are afterwards judicially noticed.” 2 We accordingly find

1 The following passage in Adam’s Ro-

man Antiquities, by Wilson, p. 194, is
probably that to which Mr. Locke refers
as sustaining his position: “It was un-
lawful to force any person to court from
his own house, because a man s house was
esteemed his sanctuary (twtissimum refu-
gium o receptacuium). But if any lurked
at home to elude a prosecution (s¢ frauda-
1

tionis causd latitaret, Cic. Quint, 19), he
was summoned (evocabaiur) three times,
with an interval of ten days between each
summons, by the voice of a herald, or by
letters, or by the edict of the preetor ; and
if he still did not appear (se non sisteret),
the prosecutor was put in possession of
his effects.”
2 Locke on Foreign Attachment, XVI.
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§8 ORIGIN, rum m "OF ATTACHMENT. [cHAP. 1.

the custom of Fore.rgn Attachment certified by Starkey, Recorder
of London, ag. earlyds 22 Edward IV. to be: “That if a plaint
be affirmed irr Johdon, before, &c., against any person, and it be
returred mInl if the plaintiff will surmise that another person
wﬂhin'.t'he city is a debtor to the defendant in any sum, he shall
haVe' garnishment against him, to warn him to come in and

':_ _‘-answer whether he be indebted in the manner alleged by the

other; and if he comes and does not deny the debt, it shall be
" attached in his hands, and after four defaults recorded on the
part of the defendant, such person shall find new surety to the
plaintiff for the said debt; and judgment shall be that the plain-
tiff shall have judgment against him, and that he shall be quit
against the other, after execution sued out by the plaintiff.”

§ 2. The custom thus set forth was, it is believed, first treated
of in an orderly manner by Mr. Bohun, in a work entitled
“Privilegia Londini: or the Rights, Liberties, Privileges, Laws,
and Customs of the City of London;” of the third edition of
which a copy, printed in 1723, is before me; in which the author
remarks: “It may be here observed, that altho’ the Charters of
the City of London (as they are here recited by 15 Car. II.) do
begin with those of William I., yet it must not be understood as
if any of the city rights, liberties, or privileges were originally
owing to the grants of that prince. For, ’tis evident, the said
City and Citizens had and enjoyed most of the liberties and
privileges mentioned in the following charters (besides divers
others not therein enumerated) by immemorial usage and custom
long before the arrival of William L”

§ 8. This custom, notwithstanding its local and limited char-
acter, was doubtless known to our ancestors, when they sought a
new home on the Western continent, and its essential principle,
brought hither by them, has, in varied forms, become incorpo-
rated into the legal systems of all our States; giving rise to a
large body of written and unwritten law, and presenting a sub-
ject of much interest to legislatures and their constituents, as
well as to the legal profession and their clients. Our circum-
stances as a nation have tended peculiarly to give importance to
a remedy of this character. The division of our extended domain
into many different States, each limitedly sovereign within its
territory, inhabited by a people enjoying unrestrained privilege
of transit from place to place in each State, and from State to
State; taken in connection with the universal and unexampled
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CHAP. 1] ORIGIN, NATURE, EIC., OF ATTACHMENT. §4

expansion of credit, and the prevalent abolishment of imprison-

ment for debt ; would naturally, and of necessity, lead to the
establishment, and, as experience has demonstrated, the en-
largement and extension, of remedies acting upon the property
of debtors. The results of this tendency, in the statute law of
the several States, may be discovered by reference to their lead-
ing statutory provisions, as found in the Appendix; while those
connected with the judicial administration of the law appear in
the succeeding chapters of this work.

§ 4. In its nature this remedy is certainly anomalous. As it
exists under the custom of London, it has hardly any feature of
a common-law proceeding. At common law the first step in an
action, without which no other can be taken, is to obtain service :
of process on the defendant; under the custom, this is not only
not done, but it was declared by Lord Mansfield, that the very
essence of the custom is that the defendant shall not have notice. .
At common law & debtor’s property can be reached for the pay-
ment of his debt, only under a fier: factas; under the custom, it
is subjected to a preliminary attachment, under which it is so
held as to deprive the owner of control over it, until the plain-
tiff’s claim be secured or satisfied. At common law only tangi-
ble property can be subjected to execution; under the custom, a
debt due to the defendant is attached, and appropriated to the
payment of his debt. At common law, after obtaining judg--
ment, the plaintiff is entitled to execution without any further
act on his part; under the custom, he cannot have execution of
the garnishee’s debt, without giving pledges to refund to the
defendant the amount paid by the garnishee, if the defendant,
within a year and a day, appear and disprove the debt for which
the attachment is obtained.

In these and other respects the proceeding under the custom
has an individuality entirely foreign to the common law. Its
peculiar features have in the main been preserved in its more
enlarged and diversified development in this country. The most
material differences as it exists among us, are, the necessity of
notice to the defendant, either actual or constructive; the direct
action of the attachment on tangible property, as well as its in-
direct effect upon debts, and upon property in the garnishee’s
hands; the necessity for the presentation of special grounds for
resort to it; and the requirement of a cautionary bond, to be
executed by the plaintiff and sureties, to indemnify the defend-
ant against damage resulting from the attachment. Still the

[3]



§5 ORIGIN, NATURE, ETC., OF ATTACHMENT. [cHAP. L

remedy is, with us, regarded and treated as sui generis, and is
practically much favored in legislation, though frequently spoken
of by courts as not entitled to peculiar favor at their hands.

§ 4 a. Nothing more distinctly characterizes the whole system
of remedy by attachment, than that it is — except in some States
where it is authorized in chancery — a special remedy at law,
belonging exclusively to a court of law, and to be resorted to
and pursued in conformity with the terms of the law conferring

. it; and that where, from a conflict of jurisdiction, or from other
cause, the remedy by attachment is not full and complete, &
court of equity has no power to pass any order to aid or per-
fect it.!

§ 5. Under the custom, and likewise in this country, attach-
ment is in the nature of, but not strictly, a proceeding in rem ;
since that only is a proceeding ¢n rem in which the process is to
be served on the thing itself, and the mere possession of the
thing itself, by the service of the process and making proclama-
tion, authorizes the court to decide upon it without notice to
any individual whatever.? The original object of the London
proceeding was by attachment of the defendant’s property instead

- of his body, to compel his appearance by sufficient sureties to an-
, swer the plaintiff’s demand.? The practice of summoning him
at the commencement of the proceeding, if it ever prevailed, was,
in all probability, found to interfere with the advantage intended
to be given by the attachment, and was, therefore, discontinued;
but though the defendant is in fact never summoned, still the
record of the proceedings in the Mayor’s court must contain the
! return of nikil, or it will be erroneous and void.* All the notice,
 therefore, which the defendant there has of the proceeding, is
,derived through the attdchment of his property; and herein is
{the leading difference between the London proceeding and ours.
| With us, the writ of attachment is always accompanied or pre-
‘ceded by a summons, which, if practicable, is served on the
+defendant; if not, he is notified by publication of the attachment
of his property. If the summons be served and property be at-

1 McPherson v. Snowden, 19 Mary- % Mankin v. Chandler, 2 Brocken-
land, 197 ; Lackland v. Garesché, 56 Mis- brough, 125 ; Megee v. Beirne, 89 Penn.
souri, 267 ; Godding v. Pierce, 13 Rhode 8tate, 50 ; Bray v. McClury, 65 Missouri,
Island, 582 ; Phillips v. Ash, 68 Alabama, 128.

414; Henderson v. Ala. G. L. I. Co., 72 8 Ashley on Attachment, 11.
Ibid. 32 ; Bachman v. Lewis, 27 Missouri ¢ Locke on Foreign Attachment, 12.
Appeal, 81. :
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§5
tached, the latter, unless special bail be given, is held for the '
payment of such judgment as the plaintiff may recover, and that
judgment is im personam, authorizing execution against any
property of the defendant, whether attached or not. If the
summons be served, but no property attached, the suit proceeds
a8 any other in which the defendant has been summoned, unaf-
fected by its connection with a fruitless attachment. If property
is attached, but there be no service on the defendant, and he
do not appear, publication is made, which brings the defendant
before the court for all purposes, except the rendition of a per-
sonal judgment against him;! and the cause proceeds to final
judgment, but affects only what is attached;? and the judgment
will not authorize an execution against any other property, nor
can it be the foundation of an action against the defendant; 2 nor

1 King v. Vance, 46 Indiana, 246.

3 Kilburn v. Woodworth, 5§ Johnson,
87; Lincoln v. Tower, 2 McLean, 473 ;
‘Westervelt v. Lewis, Ibid. 511 ; Phelps ».
Holker, 1 Dallas, 261; Chamberlain v.
Faris, 1 Missouri, 517 ; Massey v. Scott,
49 Ibid. 278 ; Downer v. Shaw, 2 Foster,
277 ; Maxwell v. Stewart, 22 Wallace, 77 ;
Miller v. Dungan, 86 New Jersey Law, 21 ;
Coleman’s Appeal, 75 Penn. State, 441;
Fitzsimmons v. Marks, 66 Barbour, 838 ;
Force v. Gower, 28 Howard Pract. 294 ;
Clymore v. Williams, 77 Illinois, 618.

8 In Cooper v. Reynolds, 10 Wallace,

~ 808, the Supreme Court of the United
States said : *“If the defendant appears,
the canse becomes mainly a suit in per-
sonam, with the added incident, that the
property attached remains liable, under
the control of the court, to answer any
demand which may be established against
the defendant by the final judgment of
the court. Bat if there is no appearance
of the defendant, and no service of process
on him, the case becomes, in its essential
nature, a proceeding i rem, the only effect
of which is to subject the property at-
tached to the payment of the demand
which the court may find to be due to the

“ That such is the nature of this pro-
ceeding in this latter class of cases, is
clearly evinced by two well-established
propositions : First, the judgment of the
court, though in form a personal judg-
ment against the defendant, has no effect

beyond the property attached in that suit.
No general execution can be issued for any *
balance unpaid after the property is ex- .
hausted. No suit can be maintained on
such a judgment in the same court or any
other, nor can it be used in evidence in
any other proceeding not affecting the at- -
tached property, nor could the costs in
that proceeding be collected of defendant '
out of any other property than that at-
tached in the suit. Second, the court, in
such a suit, cannot proceed unless the offi-
cer finds some property of defendant on
which to levy the writ of attachment. A .
return that none can be found, is the end
of the case, and deprives the court of fur-
ther jurisdiction, though the publication
may have been duly made and proven in
court.” See Westervelt v. Lewis, 2 Mec-
Lean, 511 ; Thompson v. Emmert, 4 Ibid.
96 ; Chamberlain v. Faris, 1 Missouri, 517 ;
Clark v. Holliday, 9 Ibid. 711 ; Steel v.
Smith, 7 Watts & Sergeant, 447 ; Kilburn
v. Woodworth, 5 Johnson, 37 ; Robinson
v. Ward, 8 Ibid. 86 ; Pawling v. Bird, 18
Ibid. 192 ; Phelps v. Baker, 60 Barbour,
107 ; White v. Floyd, Speers Eq. 851 ;
Manchester v McKee, 9 Illinois (4 Gil-
man), 511; Miller v. Dungan, 36 New
Jersey Law, 21; Fitzsimmons v. Marks,
66 Barbour, 883 ; Oakley v. Aspinwall, 4
Comstock, 514 ; Boswell v. Otis, 9 How-
ard Sup. Ct. 886 ; D’Arcy v. Ketchum, 11
Tbid. 165 ; Webster v. Reid, Ibid. 487;
Erwin o. Heath, 49 Mississippi, 795;
Bliss v. Heasty, 61 Illinois, 838 ; Earth-
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§6

{ can the plaintiff take judgment for a greater amount than that
| for which the attachment issued,! nor for any other cause of
| action than that stated in the publication.? If there be neither
: service upon the defendant nor attachment of his property, there
" is nothing for the jurisdiction to rest upon, and any proceedings
' taken in the cause are coram non judice and void;? even though
" the statute law of the State expressly authorize a judgment to
be rendered against a defendant under such circumstances.4
Another essential difference between the two proceedings is, that
while under the custom the defendant cannot appear and defend
the action without entering special bail, such is not the case
with us. Here it is optional with him to give security for the
payment of the debt or not; but in either event he is generally
allowed to appear and defend. If he give the security, the same
result follows as under the custom, — the dissolution of the at-
tachment, the release of the attached property, and the discharge
of the garnishee;% if not, the property is the security, and
remains in custody.

ORIGIN, NATURE, ETC., OF ATTACHMENT. [cHAP. I

§ 6. Under the custom, the only preliminary affidavit to be
made by the plaintiff, in order to his obtaining the attachment,
is, that the defendant is indebted to him 1n a specified sum. In
this country, he is generally required to swear as well to the
defendant’s indebtedness or liability as to some certain fact
designated by statute as a ground for obtaining the writ. Wher-
ever this is requisite, it is the foundation of the exercise of juris-
diction through this process, and without it no legal step can
be taken. The facts necessary to be sworn to are of great variety,
and embrace many different phases of the same general allega-
tions; having relation mainly to the residence of the defendant,
and to proceedings on his part to avoid the service of process, or
to dispose of his property adversely to his obligations to his
creditors, and giving rise to a great variety of questions of gen-

man v. Jones, 2 Yerger, 484 ; Moore .
Gennett, 2 Tennessee Ch'y, 875 ; Wilson
v. Spring, 88 Arkansas, 181.

1 Post, § 449 a.

2 Janney v. Spedden, 88 Missouri, 395.

8 Post, § 449; Eaton v. Badger, 33
New Hamp. 228 ; Carleton v. Washington
Ins. Co., 85 Ibid. 162 ; Hopkirk v. Bridges,
4 Hening & Munford, 418; Miller v.
Sharp, 8 Randolph, 41; Austin v. Bod-
ley, 4 Monroe, 484; Maude v. Rodes, 4
Dana, 144; Hunt v. Johnson, Freeman,

(6]

282 ; Johnson v. Johnson, 26 Indiana, 441 ;
Ward v. McKenzie, 88 Texas, 207 ; Judah
v. Stephenson, 10 Iowa, 498 ; Morris ». U.
P. R. Co., 56 1bid. 185; Phelps v. Baker,
60 Barbonr, 107 ; Cochran v. Fitch, 1
Sandford Ch'y, 142 ; Clymore v. Williams,
77 Illinois, 618 ; Borders v. Murphy, 78
Ibid. 81.

¢ Pennoyer v. Neff, 95 United States,
714,

& 8ee Chap. XIII.



CHAP. 1.] ORIGIN, NATURE, ETC., OF ATTACHMENT. §8

eral law and legal practice. And, as experience has prompted,
the grounds of attachment have been multiplied, until, in some
States, there would hardly seem to be much more needed in this
respect, unless, as in New England, preliminary attachment
should be a matter of right in every action ez contractu. At the
same time the scope of the remedy, as to the causes of action for
which it will lie, has been extended, and liberal provision has
been made in a number of the States, for proceeding upon de-
mands not due in cases where a postponement of remedy until
their maturity would endanger their collection.

§ 7. The tendency is not only to widen the sphere, but to en-
large the operation of the remedy, by subjecting to attachment
interests in, and descriptions of, property not heretofore subject
to execution at common law. Under the custom, as before re-
marked, the attachment reaches ounly the garnishee’s debt to the
defendant; while universally, with us, it acts also, by direct
levy, on the defendant’s tangible property, real and personal.
With us, too, generally, equitable interests in real estate may be
attached ; and recent legislation in several States authorizes the
attachment, both directly and by garnishment, of ckoses in action,
and the seizure of books of accounts, and the subjection of ac-
counts and evidences of debt, by collection through a receiver,
or other agent of the court, to the payment of the defendant’s
debt. At the same time there is a more extended disposition
manifested to give to garnishment — what it has under the cus-
tom — a prospective operation upon effects coming into the gar-
nishee’s hands between the time of service on him and the time
of filing his answer.

§ 8. The natural result of the matters thus briefly noticed is
to give this remedy a high practical importance, and to lead to a
voluminous mass of judicial decisions, extending over a wider
surface, and bringing into view a greater variety of legal doc-
trines, than would be conjectured by those who have not exam-
ined the subject. In relation to it there can, in the nature of
our institutions, be no uniform system of statute law; but not-
withstanding the inevitable diversity in this particular, there is
a general unity of aim and result; so that principles and rules
of identical import may be —and in numberless instances are
— judicially established, under statutes widely differing in de-
tails. Indeed, it may be questioned whether there is any other
subject of equal extent, in the administration of the law, depend-

(7



§8 ORIGIN, NATURE, ETC., OF ATTACHMENT. [cHAP. 1.

ing so entirely upon, and so exclusively regulated by, statutory
provisions, that would exhibit less diversity of judicial decision
than is connected with this.

With these general remarks we proceed to the practical con-
sideration of the subject.

[8]
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CHAPTER 1L
FOR WHAT CAUSE OF ACTION AN ATTACHMENT MAY ISSUE. -

§9. By the custom of London all attachments are grounded
on actions of debt.! And the debt must be of such a nature
as will sustain an action at law. Equitable debts, therefore, are
not sufficient to ground an attachment upon; such, for instance,
is a legacy, which is recoverable only in the spiritual court or 1n
a court of equity. Dividends due to a creditor from the as-
signees under a commission of bankruptcy, are also in the same
predicament, as is all trust property, for the creditor cannot sue
for these at law, but must either petition the chancellor, or file a
bill in equity to recover them. The debt also must be due, or
it cannot sustain an attachment. Thus no attachment can be
made upon a bond, bill, or note, the day of payment whereof is
not yet come, nor for a book debt for payment of which time has
been given, until such time be elapsed.?

§ 10. In this country, except in New England, resort to this
process was formerly almost exclusively restricted to creditors ;
but now, as an examination of the Appendix will show, the
range of cases in which it may be used is greatly enlarged over
almost the entire country. Nevertheless, in the absence of statu-
tory provision allowing attachments to issue in actions founded
on tort, it has been uniformly held, that in such actions it will
not lie. Thus, it cannot issue in an action of trover,® or tres-
pass;* nor for a malicious prosecution;® nor for assault and bat-
tery ;® nor to recover the amount of expenses incurred for medical
and surgical services, and loss of time during confinement, re-

1 Privilegia Londini, 254. - 4 Ferris v. Ferris, 25 Vermont, 100;
% Ashley on Attachment, 21, 22. In Tabor v. Big P. C. 8. M. Co., 14 Federal
New York it was held, that the remedy by Reporter, 686.
sttachment could not be resorted to in 8 Stanly v. Ogden, 2 Root, 259 ; Hyn-
equitable actions. Ebner v. Bradford, 8 son v. Taylor, 8 Arkansas, 552 ; Tarbell
Abbott Pract. N. 8. 248, v. Bradley, 27 Vermont, 535.
$ Marshall v. White, 8 Porter, 551; ¢ Minga v. Zollicoffer, 1 Iredell (Law),
Hynson ». Taylor, 8 Arkansas, 552; 278; Thompsonv. Carper, 11 Humphreys,
Hutchinson v. Lamb, Brayton, 234, 542, [
9]



§10 CAUSE OF ACTION. [cuaP. I
sulting from a wound inflicted by the defendant ;! nor for damages
alleged to have been sustained by the plaintiff in consequence
of a wrongful sale of his property under execution;? nor for dam-
ages caused by a collision between two steamboats;2 nor for
damages sustained by a steamboat running into and destroying a
house ;4 nor to recover from common carriers damages for the
loss of a trunk, where the declaration is in ¢ort and not in con-
tract; % nor for money stolen by the defendant;® nor for breach
of marriage promise;’ nor for damages for the alleged wrongful
and fraudulent act of the defendant, in breaking open a letter
* intrusted to his care;® nor for alleged fraud committed by the
defendant in the sale of personal property;? nor to recover a loss
of profits resulting from the defendant’s not selling and invest-
ing in a return cargo, a quantity of flour shipped to him;¥ nor
for the recovery of specific property;!! nor for the destruction by
fire of plaintiff’s property, caused by the defendant’s carelessly
and negligently setting fire to neighboring prairie grass;1 nor
for the recovery of the statutory forfeiture for taking usurious
interest ; 18 nor for slander, under a statute authorizing an attach-
ment for torts, trespasses, or injuries actually done to property,
real or personal.’ In all such cases, though the plaintiff, in
his affidavit for obtaining the attachment, allege a cause of ac-
tion founded on contract, yet if it should appear, either from the
declaration or the evidence, that the true cause of action is not
of that character, it is the duty of the court to dismiss the
suit. 18

' Prewitt v. Carmichael, 2 Louisiana 11 Hanna v. Loring, 11 Martin, 276.

Annual, 943. 12 Handy v. Brong, 4 Nebraska, 60.
8 Greiner v, Prendergast, 8 Louisiana 13 Roed v. Beach, 2 Pinney, 26.
Annual, 876. 1¢ Sargeant v. Helmbold, Harper, 219 ;

8 Swagar v. Pierce, 3 Louisiana An-
nual, 485 ; Griswold v. Sharpe, 2 Califor-
nia, 17.

¢ Holmes v. Barclay, 4 Louisiana An-
nual, 63 ; McDonald v. Forsyth, 18 Mis-
souri, 549. See Irish v. Wright, 12 Rob-
inson (La.), 563; Hill v. Chatfield, 4
Louisiana Annual, 562.

& Porter v. Hildebrand, 14 Penn. State,
129. 8ee Strock v. Little, 45 Tbid. 416 ;
Coleman’'s Appesl, 75 Ibid. 441.

8 Piscataqua Bank v. Turnley, 1 Miles,
812,

7 Maxwell v. McBrayer, Phillips, 527.

& Raver v. Webster, 8 Iowa, 502.

9 Fellows v. Brown, 88 Mississippi, 541.

10 Warwick v. Chase, 28 Maryland, 154,
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Baune v. Thomassin, 6 Martin, N. 8. 568.
1 Elliott v. Jackson, 3 Wisconsin, 649.
The restriction of the remedy by attach-
ment to creditors is of course dependent
on the terms of the governing statute ;
which may be, and in some States are,
apparently sufficiently comprehensive to
authorize an attachment in .an action
founded on- tort. For instance, in New
York, under its Code of Procedure, allow-
ing an attachment ““in an action for the
recovery of money,” the question arose
whether those words authorized an at-
tachment in an action for a wrong; and,
as is the case in regard to many subjects
which have come before the courts of that
State, we find reported decisions on doth
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§ 12
§11. Before proceeding to the main subject of inquiry, it may
be remarked, that, in the absence of any statutory provision to
the contrary, non-residents as well as residents may avail them-
selves of the proceeding by attachment.? And where the remedy
is allowed only to residents, and the non-residence of the plain-
tiff does not appear on the face of the proceedings, the defendant
can avail himself of it only by a plea in abatement.?

§ 12. Who may be regarded as a ereditor, may be often a de-
batable question. A creditor is defined by a recent writer to be
one who has a right to require of another the fulfilment of a
contract or obligation.? Another writer considers a creditor to
be one who gives or has given credit to another; one who trusts
another; one to whom a debt is due: in a larger sense, one to
whom any obligation is due.# Webster defines the word thus:
“A person to whom a sum of money or other thing is due, by
obligation, promise, or in law.” In the Civil Law, he is said
to be a debtor, who owes reparation or damages for the non-
performance of his contract;® and of necessity he is a creditor

sides, with, as yet, no final adjudication
by the court of last resort. In 1850, in
Hernstien v. Matthewson, 5§ Howard
Pract. 196, in the Supreme Court, Ep-
MoNDS8, J. decided that the Code allowed
an attachment against a non-resident
defendant in every action, whether for a
wrong or on contract. In 1859, in Gor-
don v. Gafley, 11 Abbott Pract. 1, Hoge-
BOOX, J. held that an attachment did not
lie in an action for setting fire to the barn
of the plaintiff, whereby the same, with all
its contents, was consumed. In 1860, in
Floyd v. Blake, 11 Abbott Pract. 349,
Jaues, J. sustained an attachment in an
action for assault and battery. In 1865,
in Shaffer v. Mason, 20 Howard Pract.
55, 18 Abbott Pract. 455, INGRAHAM,
SuTHERLAND, and CLARKE, JJ. decided
that an attachment would not lie in an
action of trespass de bonis asportatis. In
1866, the Supreme Court, at General
Term, held, that an attachment would not
lie in an action founded on tort. Sad-
dlesvene v. Arms, 32 Howard Pract. 280.
This decision was given after the Code of
New York had been amended so as to au-
thorize an attachment ‘“‘in an action for
the recovery of the money.” S8ince this
decision was rendered, the Code has been

further amended so as to authorize the rem-
edy ““in an action arising on contract for
the recovery of money only ; ” which leaves
no room for using it in actions founded on
tort. In Ohio, an attachment may issue
“in a civil action for the recovery of
money,” when the defendant has  fraudu-
lently or eriminally contracted the debt
or incurred the obligation for which suit
is about to be or has been brought ;” and
it was there held, that the term *‘obliga-
tion” there is equivalent to liability, and
that an attachment would lie in an action
for damages for an essault and battery.
Sturdevant ». Tuttle, 22 Ohio State, 111 ;
Creasser v. Young, 81 Ibid. 67.

1 Woodley v. Shirley, Minor, 24 ; Ty-
son v. Lansing, 10 Louisiana, 444 ; Posey
v. Buckner, 8 Missouri, 418 ; Graham v.
Bradbury, 7 Ibid. 281 ; McClerkin v». Sut-
ton, 20 Indiana, 407 ; Mitchell v. Shook,
72 Illinois, 492; Givens ». Merchants’
Nat. B'k, 85 Ibid. 442 ; Gray v. Briscoe,
6 Bush, 687 ; Ward v. McKenzie, 33
Texas, 297.

2 Calhoun v. Cozzens, 8 Alabama, 21.

3 1 Bouvier's Law Dictionary, 883.

4 1 Burrell’s Law Dictionary, 801.

§ Hunt v. Norris, 4 Martin, 517; 1
Pothier on Obligations, 159.
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who has the right to claim such reparation or damages. The
word is certainly susceptible of latitudinous construction, and
it is not perhaps as important here to arrive at its general mea.-
ing, as to ascertain the views of it, and of what constitutes an
indebtedness, which have received judicial sanction, in connec-
tion with the resort to attachment.

§ 18. In New York, where the plaintiff was required to swear
that the defendant is indebted to him, the court said it did not
follow that the demand is to be so certain as to fall within the
technical definition of a debt, or as to be susceptible of liquida-
tion without the intervention of a jury. Being indebted is
synonymous with owing ; it is sufficient, therefore, if the demand
arise on contract. It was therefore held that an attachment
would lie in an action founded on a bill of lading, whether the
goods shipped were not delivered, or were delivered in a damaged
condition.?

§ 13 a. In Connecticut, where the remedy is confined to “cred-
itors,” it was held, that it was available for the recovery of a
claim for unliquidated damages for the negligence of the defend-
ants in towing a raft of logs from New York to New Haven,
through Long Island Sound, which the defendants had agreed to
tow safely; whereby the raft was broken up and the logs scat-
tered, and a large part lost, or recovered at a great expense.?

§ 14. In Pennsylvania, under a statute which, by a strict and
literal construction, confined the writ of attachment to cases of
debt, the following case arose. The defendant bound himself to
deliver to the plaintiff teas of a certain quality, and suited to a
particular market; and on failure to do so, to pay the difference
between teas of such quality and such as should be delivered.
Teas agreeably to contract were not delivered; and the plaintiff
commenced suit by attachment, swearing that the difference
amounted to $4,500. It was held, that this was a debt within
the meaning of the statute, for which an attachment would lie.
“It is not every claim,” said the court, “that, upon a fair con-
struction of this law, or even in common parlance, can be de-
nominated a debt. For, in the first place, the demand must arise
out of a contract, without which no debt can be created; and the
measure of the damages must be such as the plaintiff can aver

1 Lenox v. Howland, 8 Caines, 823; In $ New Haven Saw-Mill Co. v. Fowler,
re Marty, 8 Barbour, 229, 28 Conn. 108.

[12]
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to be due; without which special bail cannot regularly be de-
manded.” } 1f, upon the facts sworn to, a contract does not
appear, or cannot be necessarily implied, an attachment will
not lie.?

§ 15. In Maryland, under a statute requiring the plaintiff to
make oath that the defendant is bona fide indebted to him, it was
held, that the term “indebted ” was not to be construed in a
technical or strict legal sense; but that where the contract sued
upon furnished a standard by which the amount due could be so
clearly ascertained as to enable the plaintiff to aver it in his
affidavit, or the jury, by their verdict, to find it, an attachment
might issue.?

§ 16. In Virginia, A. deposited with B., on storage, a quan-
tity of flour, to be redelivered on demand. B.’s warehouse took
fire, and, with the flour, was consumed. A. sued by attachment
in chancery, to recover the value of the flour. It was objected
that the court had no jurisdiction, because the claim was not a
debt; but the Court of Appeals overruled the objection and
sustained the proceeding.*

§ 17. In Alabama, where the statute used the words “debt or
demand,” and required the plaintiff “to swear to the amount of
the sum due,” it was held, that an action might be commenced
by attachment, to recover for a breach of warranty of the sound-
ness of a slave; the damage for the breach of warranty being the
value of the slave at the time of the warranty, and a sum capable
of ascertainment, and of which the plaintiff might make affida-
vit; and the cause of action arising out of contract, and the
measure of the damages being ascertained by the law of the con-
tract.® In the same State, under another provision, authorizing
one non-resident to sue another non-resident by attachment,
where the defendant is indebted to the plaintiff, either by judg-
ment, note, or otherwise, it was held, that those terms did not
extend beyond causes of action for which either debt or indebi-
tatus assumpsit would lie.®

1 Fisher v. Consequa, 2 Washington, 8 Wilson v. Wilson, 8 Gill, 192. See
C. C. 382 See Redwood v. Consequa, Warwick v. Chase, 28 Maryland, 154;
2 Browne, 62; Carland v. Cunningham, Dunn v. Mackey, 80 California, 104.

37 Penn. State, 228; Rauch v. Good, ¢ Peter v. Butler, 1 Leigh, 285. .
1 Legal Chronicle R. 51. § Weaver v. Puryear, 11 Alabama, 941.

$ Jacoby v. Gogell, 5 Sergeant & Rawle, ¢ Hazard v. Jordan, 12 Alabama, 180.
450; Boyer v. Bullard, 102 Penn. State,
855.
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§ 18. In Mississippi, where the “creditor” was required “to
make oath to the amount of his debt or demand,” it was held
that an attachment would lie to recover damages for a breach of
covenant,.!

§ 19. In Louisiana, under a statute which authorized an at-
tachment to issue “whenever a petition shall be presented for the
recovery of a debt,” an action was brought by attachment to re-
cover the value of certain goods shipped on a steamboat, and not
delivered according to the terms of the bill of lading; and the
case was considered to be within the statute; the court holding
that any obligation arising from contract, express or implied,
either for the payment of money or the delivery of goods, creates
a debt on the part of the obligor, for which an attachment may
issue, whenever the amount may be fairly ascertained by the
oath of the obligee.3

In the same State, an attachment was sustained in an action
by the purchaser against the vendor of a slave, alleged to have
absconded from the plaintiff, and to have returned to the vendor,
who harbored him and refused to give him up, to recover the
value of the slave, and of his services during his detention, and
damages for expenses incurred in demanding him, and for coun.
sel fees; the court holding that the retention of the slave was a
violation of the contract of sale, and that the reeponsibility
thereby incurred was not diminished by an outrage, perhaps a
crime, being superadded to it.? The law under which the writ
was sued out in this case was Art. 242 of the Louisiana Code of
Practice, in these words: “The property of a debtor may be
attached in the hands of third persons by his creditors, in order
to secure the payment of a debt, whatever may be its nature,
whether the amount be liquidated or not, provided the term of
payment have arrived, and the creditor who prays the attach-
ment state expressly and positively the amount which he
claims;” and Art. 248 requires the creditor to “declare under
oath the amount of the sum due him.” Under this law an at-
tachment was sustained in favor of the owner of a ship, against
the owner of a dock, for failure to fulfil a contract by the latter
for the services of his dock for the use of the plaintiff’s ship.4
In the same State it was held, that an attachment might be sued

1 Woolfolk v. Cage, Walker, 800. ¢ Hyde v. Higgins, 15 Louisiana An-
2 Hunt v. Norris, 4 Martin, 517. nual, 1.
8 Crane v. Lewis, 4 Louisiana Annual,

820.
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out, to recover the value of books delivered to the defendant to
be bound, and which he failed to return.! And again, under a
statute authorizing an attachment “ in every case where the debt,
damages, or demand is ascertained and specified,” it was decided
that attachment would lie to recover damages sustained by the
malfeasance of one in the employ of the plaintiff, whose good
conduct the defendant had guaranteed.?

§ 20. In Arkansas, where an attachment was allowed when
any person “is indebted,” it was held that the term “indebted ”
is synonymous with owing, and that attachment might be main-
tained upon an unliquidated as well as a liquidated demand,
arising ez contractu, that might be rendered. certain. The case
was an action for damages for breach of a contract to tow a boat
up Red River, and deliver certain loads of corn at certain places
specified in the contract.®

§ 21. In Indiana, under a statute authorizing attachment for
“debts or other demands,” it was decided, that a claim for
damages for an injury to flour, while 1n possession of the defend-
ant as a common carrier, and in the course of transportation,
was a cause of action for which an attachment would lie.*

§ 22. In Michigan, the statute authorized an attachment, upon
an affidavit being made that the defendant is indebted to the
plaintiff, and specifying, as near as may be, the amount of such
indebtedness, over and above all legal set-offs, and that the same
is due upon contract, express or implied, or upon judgment.
Under that statute a plaintiff in attachment filed a declaration,
counting upon the breach of an express contract for freight of
certain vessels, claiming damages therefor, and for demurrage,
and upon the common counts in indebitatus assumpsit, for the
use of said vessels, retained and kept on dunnage, and a gquan-
tum meruit count, for use, &c. The court, in considering the
question whether the declaration disclosed a cause of action
which would sustain an attachment, said: “ What is an indebt-
edness ? It is the owing of a sum of money upon contract or
agreement, and in the common understanding of mankind, it is
not less an indebtedness that the sum is uncertain. The result
of a contrary doctrine would be to hold any liability which could

1 Turner v. Collins, 1 Martin, X. s. 369. 3 Jones v. Buzzard, 2 Arkansas, 415.
2 Croes v. Richardson, 2 Martin, N. 8. ¢ Bausman v. Smith, 2 Indiana, 374.

33
[15]
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only be the subject of a general indebitatus assumpsit, quantum
meruit, or quantum valebat count in a declaration, such an
indebtedness as could not be the subject of this remedy by at-
tachment. Without fully deciding this point, which is not
necessarily raised in this case, we see no reason why a demand
arising et contractu, the amount of which is susceptible of
ascertainment by some standard referable to the contract itself,
sufficiently certain to enable the plaintiff, by affidavit, to aver
it as near as may be, or a jury to find it, may not be a founda-

tion of a proceeding by attachment. In the present case the
- contract furnishes such standard, equally as does any contract
for goods sold, or work or labor done, without express agreement
as to price or compensation.” ! In the same State, under the
same statute, it was considered that a suit by attachment was
maintainable on the implied assumpsit arising out of the embez-
zlement by a clerk of the money of his employer.2

§ 28. In the cases above cited, where the damages were un-
liquidated, it will be observed that the contracts, for breach of
which suits were brought, afforded a rule in themselves for as-
certaining the damages, and upon this ground the actions were
sustained. But where such is not the case, it has been consid-
ered that attachment cannot be resorted to; as will appear in the
next three sections.

§ 24. In the Circuit Court of the United States for the third
circuit, a case arose, in which damages were claimed by the
owner of a ship, of one who had chartered the ship, for renoun-
cing the charter-party, and refusing to permit her to proceed on
the contemplated voyage. In the opinion of the court, dissolv-
ing the attachment, it was said: “ Whether the plaintiffs can
maintain any action upon this charter-party, by reason of the
refusal of the defendant to take on board a cargo, and to prose-
cute a voyage, is & question which has not been considered by
the court; nor is it necessary that it should be decided. For, if
an action can be maintained upon it, it still remains to be in-
quired, By what standard are the damages, which the plaintiffs
have sustained on account of the refusal of the defendant to per-
form the voyage, to be ascertained ? That furnished by the
contract was a certain sum per month, during the voyage, to be
ascertained at its termination; but that event never took place;

1 Roelofson v. Hatch, 8 Michigan, 277.
$ National Bank v. Fonda, 65 Michigan, 533.
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and consequently no rule can be deduced from this source to fit
the present case. This, then, is a case in which unliquidated
damages are demanded; in which the contract alleged as the
cause of action affords no rule for ascertaining them; in which
the amount is not, and cannot, with propriety, be averred in the
affidavit; and which is, and must be, altogether uncertain, until
the jury have ascertained it; for which operation no definite
rule can be presented to them.”1

§25. In New Jersey, the statute required the plaintiff, in

order to obtain an attachment, to make oath that the defendant
“owes the plaintiff a certain sum of money, specifying as nearly
a8 he can the amount of the debt or balance.” An attachment
was obtained in an action of covenant, upon an affidavit that the
defendant owed the plaintiff $300, “ damages he had sustained
by reason of the breach of covenant which the defendant made
to the plaintiff and hath broken.” The nature of the covenant
was not disclosed by the affidavit or otherwise; and the attach-
ment was not sustained, because the cause of action sounded in
damages merely, and those damages were unliquidated, and could
not possibly be reduced to any degree of certainty without the
intervention of a jury. But the court considered that where a
covenant is for the payment of a sum certain it might be pro-
ceeded on by attachment.? In the same State, it was decided
that attachment would not lie for the recovery of a penalty in-
tended to secure unliquidated damages ;3 and in Georgia, that it
would not in an action for such damages, resulting from a breach
of covenant.t

§ 26. In Alabama, under that clause of the statute above re-
ferred to, which authorized .an attachment where the defendant
wag indebted to the plaintiff, the following case arose. The
plaintiff alleged that the defendant contracted with him to take
certain iron upon a vessel lying at New Orleans and bound for
Providence. The iron was in three flatboats, which were taken
alongside the vessel, and the defendant commenced teking it on
board; but he left a quantity of it in the boats and refused to

1 Clark ». Wilson, 8 Washington C. C. son ». Simms, Coxe, 199. See State v.
660. Sed contra, Redwood v. Consequa, 2 Besll, 3 Harris & McHenry, 347.

Browne, 62. ¢ Mills v. Findlay, 14 Georgia, 230.
$ Jeffery ». Wooley, 5 Halsted, 123; It was, however, held otherwise, under a
Barber ». Robeson, 8 Green, 17. subsequent statute, which is noticed in

3 Cheddick o. Marsh, 1 Zabriskie, 468 ; § 27.
Hoy r. Brown, 1 Harrison, 157 ; Dicker-
2
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take it, alleging that it would not pack well with the remainder
of the freight. One of the boats, containing about forty tons of
the iron, of the value of $1,000, sunk, and was totally lost.
There was ample time for the defendant to have taken the iron
on board his vessel, and its loss was caused by his refusal to
take it according to his contract. The court, regarding the
cause of action as one for general and unliquidated damages, and
not within the terms of the law, dissolved the attachment.! In
Texas, under a statute requiring affidavit that the defendant is
“justly indebted ” to the plaintiff, it was held, that attachment
~ would not lie on a claim for unliquidated damages for breach of
a contract agreeing to employ the plaintiff as a travelling sales-
man of clothing, at a certain commission on all sales effected by
him, and accepted by his employers.3

§ 27. The cases cited in the next preceding three sections
arose under statutes which contemplated ¢ndebtedness as the
foundation of the action. But in some States the language which
would limit the remedy to cases of that kind has been replaced
by more comprehensive terms; and we will notice the decisions
which have been made under laws of that description.

In New York, under a law authorizing attachment “in an
action arising on contract for the recovery of money only,” it
cannot be resorted to in a proceeding to foreclose a mortgage;3
nor in an action for breach of marriage promise;¢ nor in an ac-
tion for the recovery of damages for the loss by negligence of
goods which the defendant undertook, as a common carrier, to
convey from Boston to China.® But a claim for damages upon
the breach of a contract by the defendant to purchase sound corn
for the plaintiffs, was considered to authorize an attachment;
the breach complained of being that the corn was not sound, and
the amount claimed being the difference between that paid and
that for which the corn was sold.®

In Minnesota, under a statute authorizing an attachment in an
action “for the recovery of money,” it may be resorted to in any
action, either ex contractu or ez delicto.”

1 Hazard v. Jordan, 12 Alabama, 180. Wilson ». L. C. Man. Co. 88 Ibid. §;

2 Hochstadler v. Sam, 78 Texas, 815. Winfree v. Bagley, 102 Ibid. 516.

8 Van Wyck v. Bauer, 8 Abbott Pract. 8 Atlantic Mut. Ins. Co. v. McLoon,
N. 8. 142, 48 Barbour, 27.

¢ Barne-~v. Buck, 1 Lansing, 268. And ¢ Lawton v. Kiel, 51 Barbour, 30; 84
80 in North Carolina, under a statute Howard Pract. 465.
identical with that of New York. Price 7 Davidson v. Owens, § Minnesota, 69.
v. Cox, 83 North Carolina, 261. See
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In Ohio, under a statute using the same terms, it was held,
that an attachment might be obtained on an obligation to deliver,
onand after a certain day, iron metal in payment, at a rate agreed

on, for iron ore sold and delivered; and that it might be ob-
tained before the maturity of the obligation;! and that it might
be resorted to in an action by one partner against his co-partner,
after the dissolution of the firm, to recover a general balance
claimed upon an unsettled partnership account.? And it was
decided there, that an attachment could not lie against the
property of a married woman, in an action to charge her sepa-
rate estate with the payment of notes made by her, because, as
no personal judgment could be rendered against her, the action
was not “for the recovery of money.” 8
In Georgia, under a statute authorizing suits by attachment
“in all cases of money demands, whether arising ez contractu
or ex delicto,” an attachment may be resorted to in an action for
breach of a promise of marriage;* and in one for the seduction
of plaintiff’s daughter.® The same court decided that it could
not be maintained on a note, before it became due, which was pay-
able “in notes good and solvent when this becomes due,” though
the statute authorized an attachment on a *‘money demand ” be-
fore its maturity; it being considered that such a note was not a
money demand until after it fell due and remained unpaid.®
Under the law of California, authorizing the writ in cases
upon “contract for the direct payment of money,” it was held,
that an undertaking filed by an appellant, “that he will pay all
the damages and costs which may be awarded against the defend-
ant on the appeal, not exceeding $300, and that if the judgment
appealed from, or any part thereof, be affirmed, the appellant
shall pay the amount directed to be paid thereby, or the part of
such amount as to which the same shall be affirmed, if affirmed
only in part, and all damages and costs which shall be awarded
against the appellant on the appeal,” was a contract for the di-
rect payment of money within the meaning of the law.” And
under the same law the official bond of a county treasurer was
considered to be an obligation for the direct payment of money,
on which an attachment might be issued.® And where a sum of
money had been paid upon a consideration which had entirely

1 Ward v. Howard, 12 Ohio State, 158. § Graves ». Strozier, 87 Georgis, 32.
2 Goble v. Howard, 12 Ohio State, 165. 8 Monroe v. Bishop, 29 Georgia, 159.
3 Hoover v. Gibeon, 2¢ Ohio State, 7 Hathaway ». Davis, 88 California, 161.

389. 8 Monterey v. McKee, 51 California,
¢ Morton v. Pearman, 28 Georgis, 823. 256. [
19]
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failed, it was held, under the same statute, that the law implied

a contract to refund it, authorizing an attachment.!

§ 27 a. The debt for which an attachment may issue must
possess an actual character, and not be merely possible, and
dependent on a contingency that may never happen. Therefore,
where the plaintiff alleged as a ground of attachment, that he
was security upon a draft drawn for the defendant in the sum of
$900, and that the defendant was about to remove himself out
of the State, so that the ordinary process of law could not be
- served on him, and that thereby the plaintiff would probably
have the draft to pay, or suit would have to be brought for the
same in another State, the attachment was not sustained.?

§275. In New York, a warrant of attachment is granted
“where the action is to recover a sum of money only, as dam-
ages for breach of contract, express or implied.” Such a war-
rant was granted in an action on a judgment obtained in Texas.
A motion was made to vacate the attachment on the ground that
it did not appear for what cause of action the judgment had been
rendered, and hence that it might have been rendered in an ac-
tion ez delicto. The motion was sustained by the Supreme Court
in General Term; but its judgment was reversed by the Court.
of Appeals, holding that whatever may have been the previous
cause of action, it became merged in the judgment; which,
whether it was recovered for a tort or upon a contract, became
a debt which the defendant was under obligation to pay, and
the law implied a promise or contract on his part to pay it.2

§ 28. And though, as in some States, an attachment will lie
on a debt not due, yet there must be an actual subsisting debt,"
which will become due by the efflux of time. Therefore, where
suit was brought on the 4th of February, by the drawers against

1 Peat Fuel Co. v. Tuck, 53 California,
804.

2 Benson v. Campbell, 8 Porter, 455 ;
Taylor ». Drane, 13 Louisiana, 62; Har-
rod v. Burgess, § Robinson (La.), -449.
See Coates v. White, 15 Philadelphia, 295.
+ In Moore v. Holt, 10 Grattan, 284, in a
proceeding by attachment in chancery,
authorized by the laws of Virginia, it
was decided, that a guarantor might
maintain & bill against the principal
debtor, in order to protect himself against
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loss by reason of the debtor’s failure, be-
fore he has actually been subjected to
liability as guarantor. This doctrine,
however, is sustainable only on equitable
grounds, under equity jurisdiction, and
has not, so far as I have discovered, been
recognized as applicable to a proceeding
at law.

3 Gutta Percha & R. M. Co. v. Mayor,
&c., 108 New York, 276; 20 Abbott's
New Cases, 218,
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the acceptor of bills of exchange, which had been protested be-
fore, but were not taken up by the drawers until some days after
that day, though on that day an agreement was made by them to
take them wup; it was considered that the drawers could main-
tain no action until the bills were actually taken up, and that the
completion of the agreement could not relate back to the time it
was made, and reinvest them with the title to the bills on the
4th of February.! And so, where a creditor, for the accommo-
dation of his debtor, accepted a bill drawn by the debtor, payable
a certain number of days after date, for the amount of the debt,
with interest to maturity, and the bill was discounted by & bank,
and the proceeds applied to the extinguishment of the original
debt; it was decided that the acceptor was not a creditor of the
drawer until the maturity of the bill and his payment of it; and
that his payment of it at maturity could not retroact so as to give
validity to an attachment sued out by him before the payment.?
And so where an attachment was obtained on the 9th of Novem-
ber, to recover damages for the non-fulfilment of a contract to
deliver a certain amount of cotton “during the succeeding fall,”
it was set aside, because the defendant was not then in default,
and no claim for damages had accrued.®

§ 29. In New York, A. agreed with B., that if B. would sell
him goods on credit, and also guarantee his liability to C. for a
certain sum, he would ship and consign to B. all the fish he
should become possessed of in his business in Nova Scotia, as
security for the goods and the guaranty. B. sold him the goods
on credit, and became guarantor to.C.; and afterwards A. sent
fish from Nova Scotia, but refused to consign them to B. ; where-
upon, and before the term of credit had expired, B. obtained
an attachment against A. It was objected that no cause of
action existed until.the expiration of the credit on the sale
of the goods, and that therefore the attachment should be dis-
charged; but the court held, that the contract to give security
was broken, and an action might then be sustained for the breach
of it, without any reference to the time of the credit, except
that if a judgment were obtained before the credit expired,
the court had sufficient equity powers over its own judgments'

1 Blanchard ©. Grousset, 1 Lounisiana B’k v. Moss, 41 Ibid. 227; Hearne v.
Apnual, 96. Keath, 68 Missouri, 84.

2 Read v. Ware, 2 Louisiana Annual, 8 Moore v. Dickerson, 44 Alabama,
498. See Price v. Merritt, 18 Ibid. 526 ; 485.
Todd v. Shouse, 14 Ibid. 426 ; First Nat.
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to postpone the collection of the judgment until the credit should
expire, or to vacate it if the security agreed on should be
given.!

§ 30. In a case which went up to the SBupreme Court of the
United States from Louisiana, these facts appeared: B., of
Charleston, South Carolina, being indebted to Z. & Co., of New
Orleans, for the proceeds of a cargo of sugar consigned to him,
Z. & Co. drew on him certain bills of exchange, which were ac-
_ cepted for the full amount of those proceeds, and were all nego-
tiated to third persons, were outstanding, and three of them not
yet due, when B. made an assignment for the benefit of his
creditors. Z. & Co., upon hearing of it, brought suit against B.
for the full amount of the proceeds of the cargo of sugar, and
attached his property. The question was, whether under the
law of Louisiana allowing an attachment to be sued out upon
a debt not yet due, this attachment could be maintained. The
court said: “It is plain to us that there was no debt due Z. &
Co. at the time when the attachment was made. The supposed
debt was for the proceeds of a cargo of sugar and molasses, sold
by B. on account of Z. & Co. Assuming those proceeds to be
due and payable, Z. & Co. had drawn certain bills of exchange
upon B., which had been accepted by the latter, for the full
amount of those proceeds; and all of these bills had been nego-
tiated to third persons, and were then outstanding, and three of
them were not yet due. It is clear, upon principles of law, that
this was a suspension of all right of action in Z. & Co., until
after those bills had become due and dishonored, and were taken
up by Z. & Co. It amounted to a new credit to B. for the
amount of those acceptances, during the running of the bills,
and gave B. a complete lien upon those proceeds, for his indem-
nity against those acceptances, until they were no longer out-
standing after they had been dishonored.

“It is true the statute law of Louisiana allows, in certain
cases, an attachment to be maintained upon debts not yet due.
But it is only under very special circumstances; and the present
case does not fall within any predicament prescribed by that law.
The statute does not apply to debts resting in mere contingency,
whether they will ever become due to the attaching creditor
or not.”3

1 Ward v. Begg, 18 Barbour, 139. isiana Annual, 324 ; Henderson v. Thorn-
2 Black v. Zacharie, 8 Howard, Sup. ton, 87 Mississippi, 448.
Ct. 488. See Denegre v. Milne, 10 Lou-
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§31. In Ohio, under a provision allowing an attachment in
certain cases before the debt has become due, it was decided that
the holder might proceed in that way against the indorser of a
negotiable note ; the court regarding the latter as a debtor within
the meaning of the statute.!

§ 32. In Massachusetts, a question arose as to the time when
a demand was due, 80 a8 to be sued upon. A. accepted bills for
the accommodation of B., and paid them on the second day of
grace, and on the morning of the third day of grace sued out an
attachment against B., to recover the money so paid for his ac-
commodation. The defendant contended that the plaintiff could
not bring his suit until the expiration of the last day of grace;
but the court, while recognizing the doctrine that an action could
not have been maintained on the bills until after that day, yet
held that the “ payment before the day was good payment at the
day,” and that the right of action existed at any time on the last
day of grace.?

§ 33. Where an attachment is authorized for a debt not due,
if the grounds of attachment be peculiar to that case, they cannot
be resorted to for the recovery of a debt already due. If with
the debt not due there be combined a claim that is due, the at-
tachment will be good as to the former, but not as to the latter.3
In any such case insufficient allegations a8 to one class of debts
do not vitiate the proceedings as to the other class. They will
be treated as surplusage.* If an action be brought as upon a
debt past due, and it be so averred in the affidavit for an attach-
ment, and the debt be not in fact due, the attachment should be
quashed.® And if the writ be quashed the whole action falls;
for the sole purpose of authorizing suit on a demand not due is
to allow an attachment to issue for it.%

§83 a. In asuit on a debt not due, it is erroneous to enter
judgment for the plaintiff before the maturity of the demand.?

§ 34. Attempts have been made by one partner to sue his co-
partner by attachment, for alleged balances due on account of

1 Smead v. Chrisfield, 1 Handy, 442. § Cox v. Reinhardt, 41 Texas, 591.

3 Whitwell v. Brigham, 19 Pick. 117. ¢ Gowan v. Hanson, 55 Wisconsin, 841.

3 Levy v. Millman, 7 Georgia, 167; 7 Ware ». Todd, 1 Alabama, 199;
Danforth v. Carter, 1 Iowa, 546. Jones v. Holland, 47 Ibid. 782; Rice ».

¢ Tanner & D. E. Co. v. Hall, 22 Flori- Jerenson, 54 Wisconsin, 248.

ds, 391,
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the partnership transactions; and in reference to such cases. the
following decisions have been had.

In Illinois, under a statute authorizing an attachment where
“any creditor shall file an affidavit, setting forth that any
person is indebted to him, stating the nature and amount of
such indebtedness as near as may be,” it was held, that an
action of account might be instituted by attachment, by one
partner in a commercial adventure against another. The court
remarked: “The law was designed to furnish a creditor with
the means of collecting his debt, in a case where he would be

“unable to do so in the ordinary mode of proceeding, and we

can see no reason why it should not be as applicable to actions
of account as to any other class of cases. The claim of a
joint-tenant, tenant in common, or coparcener, is just as sa-
cred as that of any other creditor; and because he cannot resort
to the more usual common-law actions to enforce his rights,
affords no reason why he should be deprived of the benefit of
the attachment act, when he presents a case that would au-
thorize an attachment were he permitted to sue in debt or
assumpsit.

“ As to the sufficiency of the affidavit there can be no question.
After setting forth the dealings between the parties, and the
nature of the indebtedness, with great particularity, it alleges
that the defendant, by means of the premises, is indebted to the
plaintiff in a sum stated, and that the defendant is not a resi-
dent of the State. Upon such an affidavit an attachment may
properly issue.” 1

In Georgia, a contract was entered into between a freedman
and a landlord, to make a crop for one year; the landlord to
furnish the land and the stock, and the freedman to work the
same, and receive for his labor one-half of the crop made; and
the crop was made and gathered; and the landlord refused to
deliver to the freedman his proportion of the crop; it was de-
cided that this was not a case of partnership; that the freed-
man could make out an account against the landlord for his
share of the crop, and enforce the collection of the same by
attachment.? .

In Louisiana, an action by attachment, by one general partner
against another, for an amount alleged to be due, growing out

1 Humphreys v. Matthews, 11 Illinois, 2 Holloway v. Brinkley, 42 Georgis,
471. Bee Brinegar v. Griffin, 2 Louisiana 226.
Annual, 154.
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of the transactions of the partnership, cannot be maintained.?
And so in South Carolina,? and California.?

In Kansas, to authorize one partner to sue another by attach-
ment, there must first have been an accounting and ascertain-
ment of a balance which the defendant had, expressly or
impliedly, promised to pay.4

In New. York, an action was instituted by one against his for-

mer partner, and the complaint alleged the former partnership,
a dissolution thereof, an assignment of the plaintiff’s interest
to the defendant, and the defendant’s agreement to pay the part-
nership liabilities, &c., and divide the surplus; that the sur-
plus was large; that the defendant had applied the assets to his
own private use, and refused to render any account to plaintiff;
that a large sum of money was due to plaintiff, dut ke could not
state the amount ; and he demanded an account, and that the de-
fendant pay what, upon the accounting, might be found due.
Long after the action was instituted, the plaintiff obtained an
attachment, upon an affidavit alleging that more than $25,000
was due him from the defendant. A supplementary affidavit
stated the amount at $22,000. A motion to discharge the at-
tachment was sustained, because the plaintiff, in stating the
grounds of his claim, disclosed that he did not know, and could
not know until an account had been taken, what, or in fact whether
anything, was due him; and that his mere opinion or belief was
not sufficient to warrant the granting of the process.®

§ 35. The right of a creditor to sue his debtor by attachment
is not impaired by his holding collateral security for the debt.
The Supreme Court of Massachusetts once held, that a creditor
who had received personal property in pledge for the payment of
a debt could not attach other property for that debt, without
first returning the pledge;® but this position was afterwards

1 Levy v. levy, 11 Louisiana, 581;
Brinegar v. Griffin, 2 Louisiana Annual,
154 ; Johnson ». 8hort, Ibid. 277.

2 Rice v. Beers, 1 Rice's Digest of
South Carolina Reports, 75. This case
cannot probably be found in any of the
volumes of the South Carolina Reports,
bat it is no doubt authentic. Mr. Rice's
Digest coatains many cases decided in
South Carolina, and nowhere else re-
ported. In that State they are often
referred to in the opinions of the Court
of Appeals as anthoritative, Whoever

would understand the reason of the ab-
sence of those cases from the Reports, is
referred to the Preface to Nott & Me-
Cord’s Reports,

8 Wheeler v. Farmer, 88 California,
203.
¢ Treadway ». Ryan, 3 Kansas, 437.

§ Ackroyd v. Ackrovd, 11 Abbott
Pract. 845 ; 20 Howard Pract. 93 ; Guil-
hon ». Lindo, 9 Bosworth, 601 ; Ketchum
v. Ketchum, 1 Abbott Pract. N. 8. 157.

© Cleverly v. Brackett, 8 Mass, 150.
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repeatedly overruled by that court.! And a mortgagee of per-
sonal property may waive his rights under the mortgage, and
attach the mortgaged property to satisfy the mortgage debt,?

even after he has taken possession of it under the mortgage.3

§ 35 a. In Illinois, a creditor having a judgment against his
debtor, upon which he has the right to issue execution, may gue
by attachment upon that judgment in the same court in which it
was rendered.*

§ 36. If the cause of action for which the attachment is ob-
tained be one upon which that process might not be legally
issued, the defect cannot be reached by demurrer to the declara-
tion.® Indeed, as held in Alabama, the defendant, by demur-
ring, makes 1t impossible for the court to look at the attachment.®
In that State it is ruled that neither a plea in abatement, motion
to quash, nor motion to strike out will reach the defect;? but
_that the proper course is by a rule on the plaintiff to show cause
why the writ of attachment should not be dissolved;- on the
hearing of which rule the court will receive evidence in support
or for the discharge of the rule, showing the real nature and
character of the demand sought to be enforced by the process.?
And no advantage can be taken of the defect after verdict, where
the defendant appears and pleads to the merits.’® Nor can a
- variance between the affidavit and attachment and the complaint
be taken advantage of by demurrer;!! but may by plea in abate-
ment,? or by motion to quash.18

§ 36 a. Where an attachment is obtained on a cause of action
not authorizing it, and the defendant is not served with process,

1 Cornwall v. Gould, 4 Pick. 444 ; Beck-
with v. Sibley, 11 Ibid. 482 ; Whitwell v.
Brigham, 19 Ibid. 117; Taylor v. Cheever,
6 Gray, 146. See Porter v. Brooks, 86
California, 199 ; Homer 9. Falconer, 60
New Hamp. 203 ; Germania Bavings
B'k v. Penser, 40 Louisiana Annual,
7968; Chapman v. Clough, 6 Vermont,
123.

2 Buck v. Ingersoll, 11 Metcalf, 226 ;
‘Whitney v. Farrar, 51 Maine, 418.

8 Libby v. Cushman, 29 Maine, 429.

¢ Young v. Cooper, 59 Illinois, 121.

5 Cain v. Mather, 8 Porter, 224; Jordan
v. Hazard, 10 Alabama, 221; Van Dyke
v. The State, 24 Ibid. 81.

[26]

6 Roberts v. Burke, 68 Alabama, 348.

7 Adair v. Stone, 81 Alabama, 118.

8 Jordan v. Hazard, 10 Alabama, 221 ;
Brown v. Coats, 56 Ibid. 439; Rich v.
Thornton, 69 Ibid. 478 ; Drakford e.
Turk, 75 Ibid. 839 ; Adair v. Stone, 81
Ibid. 118.

9 Rich v. Thornton, 69 Alabama, 478.

¥ Redus v. Wofford, 4 Smedes & Mar-
shall, 579 ; Marshall v. White, 8 Porter,
551; Brown v. Coats, 56 Alabama, 489.

11 Odom v. Shackleford, 44 Alabama,
881,

13 Wright v. Snedecor, 46 Alabama, 92.

13 Foske v. Hardeman, 67 Texas, 178.
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the proceeding is a nullity, and the court has no jurisdiction of
the action, and no subsequent amendment of the pleadings can
give the proceedings any vitality under that writ. Such amend-
ment merely makesa a case authorizing proceedings to acquire
jurigdiction, and a new attachment must issue upon the new
cause of action set up by the amendment.!? Where two or more
causes of action are joined in the suit, and an attachment is
issued for the aggregate of them; and it afterward appears that
for a part of them there was, and for a part of them there was
not, a sufficient ground for issuing the writ, the attachment
should be dissolved as to the whole.?

§ 37. There can be no doubt that a corporation as well as a
natural person may sue by attachment, though the statute may
require the affidavit to be made by the plaintiff, without men-
tioning any other person by whom it may be made. The law
which gives existence to the corporation, and which allows it to
sue and be sued, necessarily confers on it the authority to act
through its agents in any such matter.?

1 Pope v. Hibernia Ins. Co., 24 Ohio Meyer v. Evans, 27 Ibid. 867. See Mc-
Btate, 481. See Union C. M. Co. v. Raht, Govern v. Payn, 32 Barbour, 88. Sed
16 New York Supreme Ct., 208; Watt v. Contra, Dawson v. Brown, 12 Gill & John-
Carnes, 4 Heiskell, 532 ; Mudge v. 8tein- son, 53; Boarman v. Patterson, 1 Gill, 872;
hart, 78 California, 84. Gross v. Goldsmith, 4 Mackey, 126.

3 Estlow v. Hanna, 75 Michigan, 219; 8 Trenton Banking Co. v. Haverstick,
Mayer v. Zingre, 18 Nebraska, 458; 6 Halsted, 171.
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CHAPTER IIL

ABSENT, ABSCONDING, CONCEALED, AND NON-RESIDENT DEBTORS;
DEBTOR8 REMOVING OB FRAUDULENTLY DISPOSING OF THEIR PROP-
ERTY; AND DEBTORS WHO FRAUDULENTLY CONTRACTED THE DEBT
OR INCURRED THE OBLIGATION SUED ON.

§ 38. ATTACHMENTS are generally authorized against absent,
absconding, concealed, and non-resident debtors; and we will
now consider the adjudications in relation to these several classes
of persons.

§ 39. Absent Debtors. It has never been considered, so far as
I have discovered, that mere temporary absence from one’s place
of residence, accompanied with an intention to return, is a suffi-
cient cause for attachment. Were it so regarded, no limit could
be set to the oppressive use of this process. Hence we find that
usually the absence must either be so protracted as to amount to
a prevention of legal remedy for the collection of debts, or be
attended by circumstances indicative of a fraudulent purpose.
It is often, therefore, expressly provided, that to authorize an
attachment on account of absence, the absence must be of such
character that the ordinary process of law cannot be served on
the debtor. But even where no such qualification exists, no case
is to be found justifying an attachment upon a casual and tem-
porary absence of a debtor;} even though he may not have a
house of usual abode in the place of his residence, at which a
summons against him might be served during his absence.?

§ 40. In Louisiana, an attachment was taken out against a
merchant, who, during the summer, left his store in New Orleans
in charge of agents, and went to New York on business, avowing
his intention to return in the fall. It was contended that any
kind of absence of the debtor from the jurisdictional limits of
the State authorized the attachment; but this view was rejected
by the court.?

1 Fuller v. Bryan, 20 Penn. State, 144; 2 Koeller v. Carr, 40 Minnesota, 428.
Mandel v. Peet, 18 Arkansas, 236. 3 Watson v. Pierpont, 7 Martin, 413.
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§ 41. In New York, the court seemed to lay stress upon the
fact that the debtor was out of the reach of the process of law;
and held, that the remedy by attachment was available against
an absent debtor, whether absent permanently or temporarily;

and negatived the idea that one might go openly to another

State or country, and remain there doing business, but intending

to return when his convenience will permit, and by such ex-

pressed intention prevent the resort to this remedy.!

§ 42. 1t is by no means easy to determine what absence of a
resident will justify an attachment. The Supreme Court of
Missouri felt the difficulty, in constrning a statute which author-
ized an attachment where the debtor “ has absented himself from
his usual place of abode in this State, so that the ordinary process
of law cannot be served upon him.” “While,” said the court,
“it is not admitted that every casual and temporary absence of
the debtor from his place of abode, which, during the brief period
of his absence, may prevent the service of a summons, is a legal
ground for issuing an attachment against his property, it is diffi-
cult to define the character and prescribe the duration of the
absence which shall justify the use of this process. It may be
asserted, however, that where the absence is such that if a sum-
mons issued upon the day the attachment is sued out, will be
served upon the defendant in sufficient time before the return
day to give the plaintiff all the rights which he can have at the
return term, the defendant has not so absented himself as that
the ordinary process of law cannot be served upon him.” 2

§ 43. In New York, under a statute authorizing an attachment
where the defendant “has departed from the State with intent to
avoid the service of a summons,” a somewhat similar question
arose, a8 to the act of departure which would sustain an attach-
ment. Unlike the case in Missouri just referred to, the matter
of duration of absence was not involved, but the intent of the
departure. The defendant openly and publicly went to England
on business, making known to his family and his employees his
intention to go, and expressing his expectation to return in six
weeks. But he was on the eve of bankruptcy; and the court
held, that if he left the State, though openly and publicly, and
intending to transact business abroad and then return, but with
a view of having the explosion of his affairs take place in his

1 Matter of Thompson, 1 Wendell, 48.  657; Ellington v». Moore, 17 Ibid. 424.
2 Kingaland v. Worsham, 15 Missouri, See Fitch v. Waite, 5 Conn. 117.
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absence, and of avoiding the importunity and the proceedings of
his creditors, the attachment could be sustained.?

§ 44. In Pennsylvania, an attachment might issue “ where the
defendant had absconded, or departed from his abode, or re-
mained out of the State, with design to defraud his creditors.”
A creditor obtained an attachment, on the allegation that his
debtor had departed with that design. The defendant returned
before the first day of the term of court, and resisted the attach-
ment, urging his declaration, before he left, that the object of his
journey was to collect debts due to him in Baltimore and else-
where, hig leaving his family behind, and his subsequent return,
a8 disproving the alleged intent. But, on the other hand, it was
shown, that before his departure he had refused to be seen by his
creditors; had left the city clandestinely, after night, to join
the Baltimore stage the next morning; had borrowed three dol-
lars on the road; and had ordered letters to be sent to him,
directed to another name. On these facts the court considered
that the departure with a design to defraud his creditors was not
disproved, and the attachment was sustained.?

§ 45. A similar case occurred in Louisiana. An attachment
was obtained on the ground that the defendant “had departed
from the State, never to return.” Afterwards he did return;
and the question was, whether his return was conclusive evi-
dence of his intention, when he departed, to return. The defend-
ant showed that he had been a resident of the State for about
five years, and carried on business as a merchant; and that dur-
ing that time he had been in the habit of absenting himself every
year during the sickly season, leaving an agent or clerk to at-
tend to his business. On the other hand, it appeared that the
defendant was charged with having, with the aid of one of the
tellers of a bank, — the plaintiff, — actually defrauded it of a
sum of upwards of sixty thousand dollars. The court admitted
that, in the absence of any suspicious circumstances, the defend-
ant’s return would probably be sufficient to establish the exist-
ence, when he left, of an intention to return; but that the
consequences he had to apprehend from the fraud he was charged
with having committed, rendered his intention to avoid them bv
flight 8o probable, that the mere circumstance of his return did
not totally destroy the presumption.?

1 Morgan v. Avery, 7 Barbour, 656. $ New Orleans Canal and Banking Co.
2 Gibson r. McLaughlin, 1 Browne, 202. v. Comly, 1 Robinson (La.), 231. See
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§ 46. The term “absent defendants ” received a judicial con-
struction in Kentucky, where it was held to include only such as
were, at the commencement of the suit, actually absent from the
State.! And in South Carolina, under a statute authorizing an
attachment against a debtor, “being without the limits of the
State,” an attachment was quashed, because, when issued, the
defendant was in fact within the State, though he concealed
himself to avoid process, and though, by his conduct and conver-
sation before his disappearance, he had given good reason to be-
lieve that he had left the State.?

§ 47. A case arose in New York, which, though not very fully
and definitely reported as to the particular rule deducible from
it, may nevertheless be considered as laying down this doctrine,
— that where a particular act, done by a debtor, will authorize
an attachment, if coupled with either one of two several intents,
and an attachment is obtained on an averment of the doing of
the act with one of those intents, it will be sustained by proof
of the other intent. The case involved a construction of that
clause in the Code of Procedure authorizing an attachment where
the defendant “has departed from the State with intent to defraud
his creditors, or to avoid the service of a summons.” Here, it
will be noticed, is one act, coupled, disjunctively, with two
several intents. The act alone would not authorize an attach-
ment, but, done with either intent, would. An attachment was
obtained on an affidavit alleging a departure, with intent to

Reeves v. Comly, 3 Ibid. 863; Simons v,
Jacobs, 15 Louisiana Annual, 425.

1 Clark ». Arnold, 9 Dana, 305. In
Kentucky, an attachment i3 authorized
where the debtor *“ has been absent from
the State four months.” Under this pro-
vision this case arose. A. left his house
in Washington county, some sixty miles
from Louisville, on the 18th of December,
1859, with stock for Mississippi and Lou-
isiana, He expected to ship the stock on
a steamer at Lonisville on the 20th De-
cember, but was unexpectedly and un-
avoidably detained at Louisville until the
24th, when he embarked, with his stock,
on a steamer bound down the Ohio River.
He did not return to Kentucky until
sbout the first of the following May. On
snd after the 21st of April, several attach.
ments were sued out against him. The
question was, whether the four months’

absence from the State had elapsed on the
21st of April, which was more than that
period after he left his house, but less
than that after he embarked at Lonisville.
The court considered the matter at length,
and announced its conclusion in these
words: “‘Where the debtor leaves his
home with the intention of going out of
the State, and ddes consummate his pur-
pose, and is absent from his home, pursa-
ant to such intention, for the period of
four months, we think this should be
regarded as an absence from the State,
within the meaning of the code and the
intention of the Legislature, notwithstand-
ing some unlooked-for casualty may have
delayed him a few days from passing be-
yond the territorial boundary of the State.”
Spalding v. Simms, 4 Metealfe (Ky.), 285.

3 Wheeler v. Degnan, 2 Nott & Mo-
Cord, 323.
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defraud creditors. The defendant moved to set aside the attach-
ment, and adduced evidence to disprove the alleged intent. The
plaintiff gave evidence to sustain the allegation of the affidavit.
The court held it not necessary to prove the intent as averred,
provided the evidence proved the other intent to have existed;
and the attachment was sustained, because the other intent was
considered proved. It can hardly be questioned that this is a
just and sound view. The designated intents, though severally
stated, are very similar in character, and it might be impracti-
cable to aver with certainty, or to prove, which intent was pres-
ent in the mind of the defendant at the time of departure.!

§ 48. Absconding Debtors. An absconding debtor is one who,
with intent to defeat or delay the demands of his creditors,
conceals himself, or withdraws himself from his usual place of
residence beyond the reach of their process;? and in order to
constitute an absconding, it is not necessary that the party
should depart from the limits of the State in which he has re-
gided.? The Supreme Court of Connecticut remarked: “If a
person depart from his usual residence, or remain absent there-
from, or conceal himself in his house, 8o that he cannot be served
with process, with intent unlawfully to delay or defraud his
creditors, he is an absconding debtor. But if he depart from the
"State, or from his usual abode, with the intention of again re-
turning, and without any fraudulent design, he has not absconded,
within the intendment of the law.” Therefore, where a debtor
departed from L., his usual place of residence, and went to M.,
in the same State, where he worked openly at his trade for above
three months, without taking any measures to conceal himself,
it was held, that he was not, with respect to a creditor in L.,
an absconding debtor, although his friends and neighbors in L.
did not know where he was, and his absence was a subject of
conversation among them.*

§ 49. Since concealment, or withdrawal from one’s place of
abode, with the intent before mentioned, is a necessary element
of absconding, it cannot be said of one who resides abroad, and
comes thence into a particular jurisdiction, and returns from

1 Morgan v. Avery, 7 Barbour, 656. destinely, with the intent to avoid legal
2 In Benmett v. Avant, 2 Sneed, 153, process.”
the Supreme Court of Tennessee said: 8 Field v. Adreon, 7 Maryland, 209 ;
“To abscond, in a legal sense, means to Stouffer v. Niple, 40 Ibid. 477. i
hide, conceal, or absent one's self clan- 4 Fitch ». Waite, 5 Conn. 117. See
Oliver v. Wilson, 29 Georgia, 642.
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that jurisdiction to his domicile, that, in leaving the place which
he had so visited, he was an absconding debtor.! And under a
statute authorizing an attachment against any person absconding
or concealing himself, so that the ordinary process of law could
not be served upon him, it was held, that only residents of the
State who absconded were within the scope of the law, and that
an attachment would not lie, for that cause, against one who had
not yet acquired a residence there.?

In Alabama, however, upon affidavit that the defendant “ab-
sconds or secretes himself so that the ordinary process of law
cannot be served upon him,” an attachment was sustained,
though the defendant was a resident of another State, and was
only casually in Alabama.?

§ 50. An attachment was taken out on affidavit that the de-
fendant had departed the State with the intent of avoiding arrest
and defrauding his creditors. Upon its being made to appear to
the court that he left his home to go to another place in the same
State to sell some property; that, previous to his departure, the
object of his journey was communicated to his neighbors, and
was generally understood; and that he publicly took his depart-
ure and returned within ten days, the attachment was super-
seded.* And so, where it appeared that the defendants had not
absconded, although from the facts and circumstances the credi-
tor was authorized to say that he believed they had done so.®

§ 51. The act of absconding necessarily involves tntention to
abscond. Therefore a public and open removal, or a departure
unaccompanied with that intention, will not constitute an ab-
sconding. Much less will such & departure, accompanied with

the expressed purpose to return, when there are no suspicious
circumstances to the contrary.®

§ 52. In showing the true character of a departure, where it
is alleged that it was but for a season, with the intention of re-
turning, evidence of common reputation in the neighborhood to
that effect is inadmissible.” But in all such cases, what the
perty said contemporaneously with his departure, or immedi-

1 Matter of Fitzgerald, 2 Crines, 818 ; ¢ Matter of Chipman, 1 Wendell, 66.

Matter of Schroeder, 6 Cowen, 608. & Matter of Warner, 3 Wendell, 424.
2 Shugart ». Orr, 5 Yerger, 192. ¢ Boardman ». Bickford, 2 Aikens, 845,
$ Middlebrook v. Ames, § Stewart & 7 Pitts v. Burroughs, 8 Alabama, 733 ;
Porter, 158. : Havis v. Taylor, 13 Ibid. 824.
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ately previous thereto, as to the point of his destination, the
object he had in view, and when he expected to return, is a part
of the res geste, and may be received in evidence as explanatory
of his intentions, and, in the absence of opposing proof, might
repel the imputation that he was absconding, or otherwise en-
deavoring to evade the service of ordinary process.! And so his
acts and declarations at the time of, or immediately anterior to,
the departure, are good evidence to show the intention to
abscond.?

§ 58. As the act of absconding is a personal act, it can be
alleged only of him who has done it. “A person can neither
abscond, keep concealed, nor be absent by proxy.” Therefore,
where one member of a firm absconded, and a creditor of the
firm sued all the partners in attachment as absconding debtors,
and one of the defendants pleaded in abatement that he had not
absconded, the plea was held sufficient to defeat the action.®
But where the affidavit was, that “A. & Co., said firm composed
of A. and certain parties unknown to deponent, absconds,” it
was held, in Georgia, that the attachment could not be dis-
missed on motion.4

§ 58 a. The fact that a defendant, against whom an attach-
ment has heen obtained on the ground of his having absconded,
.afterwards appears to the action, does not constitute proof that
the affidavit alleging the absconding was false. He may have
been an absconding debtor when the writ was issued, and have
returned afterwards.®

§ 54. Debtors concealing themselves. The concealment which
will justify an attachment is but a phase of absconding, though
sometimes in attachment laws the two acts are set forth sepa-
rately, so as to indicate that they are regarded as distinct. More
usually, however, they are connected together thus, — *“absconds
or conceals,” or “absconds or secretes;” in which case thcy
have been regarded, and no doubt rightly, as undistinguishable.
Therefore, an affidavit stating that the defendant “absconds or
conceals himself,” does not exhibit two separate grounds for

! Pitts v, Burroughs, 8 Alsbama, 733 ; ker, 67 Ibid. 636 ; Wallace v. Lodge, 5
Offatt v. Edwards, 9 Robinson (La.), 90; Bradwell, 507.

Havis v. Taylor, 13 Alabama, 824 ; Bur- 2 Ross v, Clark, 82 Missouri, 296.
gess v. Clark, 8 Indiana, 250 ; Oliver ». 8 Leach v. Cook, 10 Vermont, 289.

Wilson, 29 Georgia, 642; Brady v. Par- ¢ Hines v. Kimball, 47 Georgia, 587.
s Plul]lps v, Orr, 11 Iows, 283.
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attachment, which, coupled by the disjunctive “or,” would be
vicious, but one only, for the terms are of equivalent meaning,?

§ 54 a. An attachment was obtained on an affidavit that the
defendant “ so conceals himself that process cannot be served
upon him.” The facts were, that the defendant was called upon
in the evening for payment of the demand, and notified that un-
less he made it suit would be instituted. During the night, or
the next morning, he sold out his entire stock of goods, without
taking an invoice, and in the morning left, and was absent for
two months, When called upon, the evening before, he had
promised to call and see plaintiff’s attorney in the morning, but
left without doing so, or giving any notice that he designed to
leave. Upon these facts an instruction to the jury in the follow-
ing terms was held correct: “If is concealment to avoid service
of process, no matter whether for an hour,-a day, or a week;
whether with a view to defraud creditors or merely to have time
to make a disposition, lawful or otherwise, of his property, be-
fore his creditors got at him; it is placing himself designedly so
that his creditors cannot reach him with process; which consti-
tutes concealment under the statute.”? And if a man leave a
place, requesting false information to be given of his move-
ments, he conceals himself.?

§ 55. Where an attachment was issued, on affidavit that “the
defendant was secreting himself, so that the ordinary process of
law could not be served;” and it was shown on his behalf, that
he was temporarily absent from his place of abode, on a visit to
his son-in-law in another county of the same State; that the
plaintiff knew the defendant’s intention to make said visit long
before he started, and that his intention was also publicly and
notoriously known; it was held to be unnecessary for the defend-
ant to show that Ae communicated to the plaintiff his intention
to make the visit, and that it was sufficient if it were known in
the neighborhood, and could have been ascertained on inquiry.4

§ 56. Under a statute authorizing an attachment to issue
against a debtor on the ground that “he conceals himself t»
order to avoid being cited,” it was held in Louisiana, that an
absconding to avoid a criminal prosecution, and not to prevent

1 Goss v. Gowing, 5 Richardson, 477 ; 8 North ». McDonald, 1 Bissell, 57.
Conrad v. McGee, 9 Yerger, 428. ¢ Walcott v. Hendrick, 6 Texas, 408,
3 Young v. Nelson, 25 Illinois, 565. See Boggs v. Bindskoff, 23 Illinois, 66.
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civil suits being brought against the absconder, did not authorize
an attachment.! But in Alabama, under a statute giving an at-
tachment against one who “secretes himself so that the ordinary
process of law cannot be served on- him,” it was ruled that it
would lie against one who fled to avoid arrest for a criminal
offence.2 And in Kentucky, under a statute authorizing an at-
tachment against a party who *“has left the county of his resi-
dence to avoid the service of a summons,” it was held, that a
flight by one for the purpose of avoiding arrest to answer a crim-
_ inal charge, had the effect to prevent the service of a summons to
answer in a civil action for the same wrong, and therefore,
though not within the letter, it came within the reason of the
statute.?

§ 56 a. This concealment must be averred to be the act of the
defendant. Under a statute authorizing an attachment “when
the debtor conceals himself so that process cannot be served upon
him,” an affidavit that the defendant “¢s concealed within this
State, so that process cannot be served upon him ” was held bad,
because it did not allege that the defendant concealed himself.
Said the court: “To authorize the attachment, it must appear
that there was an intent upon the part of the debtor to conceal
himself, so that process cannot be served on him. It must be his
own misconduct or bad faith, and not the acts or misconduct of
any other person; and that fact must positively appear by
averments.” #

§ 56 5. Where an attachment is regularly issued, on the
ground that “the defendant evades the service of ordinary
process by concealing himself,” the fact that on the same day
that the attachment was levied, but after its levy, he was per-
sonally served with process, is no ground for the court’s refusing
judgment of condemnation of the property attached. “It very
often happens that the man who cannot be found just before the
service of an attachment is very oppressive in his presence just
dfterwards.” 8

§ 57. Non-resident debtors. In Georgia, on a motion to dis-
miss an attachment obtained on the ground that the defendant

1 Evans v, 8aul, 8 Martin, . s, 247. ¢ Winkler v. Barthel, 6 Bradwell, 111.
2 Malone v. Handley, 81 Alabama, 117. § Giddings v. Squier, 4 Mackey, 49.
8 Bank of Commerce v. Payne, 86 Ken-

tueky, 446.
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resided out of the State, it was urged in support of the motion
that the attachment was void under the 14th amendment of the
Constitution of the United States; but the court said: “No one
ever dreamed that the attachment laws of the several States
authorizing attachments against non-resident defendants, were
violative of the Constitution of the United States. Argument is

unnecessary.” 1

§ 5T a. Mere absence from a particular jurisdiction is not a
convertible term with non-residence.? As we shall presently see,
absence from one’s domicile may be so prolonged as to justify
his being subjected to attachment as a non-resident; but where
a statute authorizes an attachment on the ground of a debtor’s
non-residence, he cannot be proceeded against on an affidavit
alleging that he absconds and is not within the State.?

§ 58. In determining whether a debtor is a resident of a par-
ticular State, the question as to his domicile is not necessarily
always involved; for he may have a residence which is not in
law his domicile. Domicile includes residence, with an inten-
tion to remain; while no length of residence, without the inten-
tion of remaining, constitutes domicile.*

§ 59. A resident and an inhabitant mean the same thing. A
person resident is defined to be one “dwelling or having his
abode in any place;” an inhabitant, “one that resides in a
place.” 8 These terms will therefore be used synonymously, as
they may occur in the cases cited.

§ 59 a. In the attachment law of at least one State, — Mary-
land, — the word citizen is used in reference to persons liable to
be proceeded against by attachment; and the meaning of that
word, in that connection, became the subject of discussion there;
and the court held, that a party may not be a citizen for political
purposes, and yet be one for commercial or business purposes,
and considered that one who was residing and doing business in
that State was, in contemplation of the attachment laws, a citi-
zen of that State, though an unnaturalized foreigner, and enti-

1 Pyrolusite M. Co. v. Ward, 78 Geor- Foster v. Hall, 4 Humphreys, 846 ; Mitch-

gia, 491. ell v. United States, 21 Wallace, 350.
2 Chariton County v. Moberly, 59 Mis- & Roosevelt ». Kellogg, 20 Johns. 208 ;
souri, 238. Matter of Wrigley, 4 Wendell, 602; 8

3 Croxall v. Hutchings, 7 Halsted, 84, Ibid. 134; 2 Kent’s Com. 431, note;
¢ Matter of Thompson, 1 Wendell, 48 ; Wiltse ». Stearns, 13 Iowa, 282,
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tled to no political privileges. This was, in effect, to make no
distinction in meaning between the words citizen, resident, and
tnhabitant.!

§ 60. Where a subject of a foreign government, who had been
trading in the West Indies, came to this country on a commer-
cial adventure without any idea of settling here, or of not return-
ing hence as soon as his business was settled, he was held to be
a non-resident, and liable as such to an attachment.? So, a per-
_ son coming occasionally to a place in the course of trade, is not
an inhabitant of that place.? Nor can one who removed from
another State clandestinely, and conceals himself in that to
which he fled, be regarded as a resident of the latter.t So,
where one who had been a resident of New York, broke up
his residence and sailed for England sine animo revertendi, but,
after staying there three weeks, returned to New York, on his
way to Canada, and took lodgings in Brooklyn to await the
arrival of his goods, and remained there a few weeks, and then
passed over to New York, and took lodgings there for a few
days; it was held, that these circumstances afforded no foun-
dation for a pretence that he was a resident or inhabitant of
New York.b

§ 61. But one who goes to a place with the intention to reside
there becomes a resident of that place, and acquires & domicile
there, whether the residence have been long or short.® But this
animus manendi must certainly exist, otherwise no domicile is
acquired. Therefore, where one abandoned his residence in
Indiana, and went thence with his family to New York, where
he lived with a friend, while he was looking out for an oppor-
tunity of again getting into business; and whether he should
finally settle in that State or elsewhere, was undetermined; it
was considered that he might be proceeded against by attach-
ment as a non-resident of New York.?” But where an attachment

1 Field v. Adreon, 7 Maryland, 209; Remarks of Chancellor WALWORTAR, 8. C.
Risewick ». Davis, 19 Ibid. 82. 4 Wendell, 602.

3 Matter of Fitzgerald, 2 Caines, 3818. ¢ 2 Kent's Com. 481, note ; Cheeney v.
See Greene v. Beckwith, 38 Missouri, 384 ; Francisco, 12 Nebraska, 626; Swaney v.
Leonard v. Stout, 36 New Jersey Law, Hutchins, 18 Ibid. 266 ; Knapp v. Ger-
370 ; Krone v. Cooper, 43 Arkansas, 547. son, 26 Federal Reporter, 197.

3 Barnet's Case, 1 Dallas, 152 ; Board- 7 Burrows v. Miller, 4 Howard Pract.
man v. Bickford, 2 Aikens, 345. 849. See Clark v. Pratt, 18 Louisiana

4 Shugart v. Orr, 5 Yerger, 192. Annusl, 102,

§ Matter of Wrigley, 8 Wendell, 184 ;
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was taken out against a party on the ground of non-residence,
the affidavit alleging that he had but just emigrated to this
country, and had no permanent residence, except his staying as
a boarder and lodger with the plaintiff; it was held, that he was
not & non-resident, having left forever his native land, and hav-
ing no determination to reside elsewhere than where he was at
the time the attachment was obtained.!

§ 62. On the question of residence, the mode of living is not
material, whether on rent, at lodgings, or in the house of a
friend. The apparent or avowed intention of constant residence,
not the manner of it, constitutes the domicile. In inquiries of
this sort, minute circumstances are taken into consideration: the
immediate employment of the party, his general pursuits and
habits of life, his friends and connections, are circumstances
which, thrown into the scale, may give it a decigive preponder-
ance.? Therefore, where a man came from another place to re-
side in Pennsylvania, introduced his family there, took a house,
engaged in trade, and contracted debts, he was held to be an
inhabitant, 8o as to be the subject of domestic, and not of foreign
attachment.? So, where an unmarried man came to Philadel-
phia, took lodgings, and rented a store in the city, where he
carried on trade, and frequently declared his intention of taking
up a permanent residence in the city, he was considered to be
an inhabitant.* So, where a resident of the State of New York
went thence to Illinois, and purchased there a farm, which he
lived upon and cultivated three years, and while living thereon
voted in Illinois, and spoke of that State as his residence, and
declared his intention to make the farm his permanent home,
and said that his wife — who had all the time remained in New
York — would join him on the decease of her mother, who was
too old to be removed; he was held to be a resident of Illinois.®
And while a man thus remains, he is to be regarded as a resi-
dent of the place, though he avow an intention to withdraw from -
it;¢ and though he go away, stating that he intends to go to
another State, but is absent only a short time, and does not leave

1 Heidenbach v. Schland, 10 Howard $ Wells v. The People, 44 Illinois, 40.
Pract. 477. See Brown v. Ashbough, 40 8 Lyle v. Foreman, 1 Dallas, 480;
Ibhid. 260. Bainbridge v. Alderson, 2 Browne, 51 ;

% Guier v. O'Daniel, 1 Binney, 849, Smith v.Story, 1 Humphreys, 420; Strat-
note, ton v. Brigham, 2 Sneed, 420; Long v.

8 Barnet’s Case, 1 Dallas, 152; Thur- Ryan, 30 Grattan, 718; Hanson v. Gra-
neyssen v. Vouthier, 1 Miles, 422, ham, 82 California, 681.

¢ Kennedy v. Baillie, 3 Yeates, 55.
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the State in which he has resided.! And so, though he go into
another State, to seek another residence. In such case he does
not become a non-resident until the fact and intention unite in
another abode elsewhere.?

§ 63. It follows from these views of what constitutes a resi-
dent or inhabitant, that change of abode, sire animo revertends,
makes one immediately a non-resident of the place from which
he departs.? Therefore, where a person resided and carried on
business in New York for several years, and becoming embar-

" rassed and unable to pay his debts, determined to leave this
country for England, and did actually leave, taking with him
his effects, without any intention of returning, he was held to be
no longer an inhabitant of New York.* So, where one had
acquired a residence in Philadelphia, and sailed thence to the
West Indies as supercargo of a vessel, taking with him four-
fifths of his property, having previously executed an assignment
of the rest of it for the benefit of creditors; and engaged in trade
in the West Indies, where he was seen by persons who understood
from him that he did not intend to return soon, and his letters
had been for nine months silent as to his return; he was consid-
ered to be no longer an inhabitant of the State, and his property
was subjected to a foreign attachment, though when he went away
he expressed his purpose to return in twelve or eighteen months.5
So, where one resided a few months in Philadelphia, and then
proceeded to Virginia, whence he sailed for England, in conse-
quence of receiving intelligence of the misconduct of a partner
there, but declaring his intention to return in the ensuing spring,
it was considered that he had ceased to be an inhabitant of
Pennsylvania, and was subject to foreign attachment.® So,
where a resident of Kentucky stated that he had purchased land
in Missouri, and intended to go there in the fall to live; and
persuaded an acquaintance to go with him and settle in his
neighborhood ; and did go away in the fall, and was absent when
the suit was brought; it was held sufficient to justify proceeding
against him by attachment as a non-resident, though he returned
2 month after the suit was brought.” So, where one left Indiana

1 Shipman v. Woodbury, 2 Miles, 67 ; 8 Moore v. Holt, 10 Grattan, 284;
Wheeler ». Degnan, 2 Nott & McCord, Whitly v. Steakly, 3 Baxter, 398.
328, ¢ Matter of Wrigley, 4 Wendell, 602 ;
2 Pfoutz v. Comford, 36 Penn. State, 8 Ibid. 134.
420 ; Reed’s Appeal, 71 Ibid. 378 ; Smith & Nailor v. French, 4 Yeates, 241,
v. Dalton, 1 Cincinnati Sup. Ct. Reporter, ¢ Taylor v. Knox, 1 Dallas, 158.
150. 7 Farrow v. Barker, 3 B. Monroe, 217.
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under false pretexts, leaving his family ignorant of the cause of
his flight, and the place of his destination; and was absent for
more than two months, when a suit by attachment was brought
against him as a non-resident; and was gone about a year alto-
gether, and during that time was in Nevada; and there was
nothing showing an intention to return, but circumstances au-
thorized the contrary inference; it was held, that it might be
inferred that he had left Indiana and located in Nevada, with
the intention of making his home in that Territory.! So,
where one went from Philadelphia to the West, with a view
to select a place for future residence, and took a farm in Illi-
nois, and sent for his wife and family, he was held to have
changed his residence, though his family temporarily remained
behind. 2

§ 63 a. As a change of abode, sine animo revertendi, is neces-
sary to make one a non-resident of the place from which he
departs, it follows that the enlistment of one in the volunteer
military service of the United States, or his being drafted into
it, and his departure from the place of his domicile to a point
out of the State, in the performance of military duty, with an
intention to return, at the expiration of his term of service, to
his former abode,. cannot have the effect of making him a non-
resident.?

§ 64. When an individual departs from his place of abode in
one State, with the intention of taking up his residence in an-
other State, at what point of time is he to be regarded as a non-
resident of the State in which he has been domiciled ? Can he
be so considered before he passes the boundary of that State ?
This question arose in Virginia, under a statute authorizing an
attachment “against a person who is not a resident of this
State.” The defendant left Winchester at nine o’clock, A. M.,
and went by railroad to Harper’s Ferry, where he remained until
between half-past two and three o’clock, p. M., when he took the
cars for Baltimore, intending to go directly on to Philadelphia,
where he purposed residing. Between ten and eleven o’clock,
A. M., of that day, an attachment was taken out and immediately
executed. The point was raised whether, at that time, the de-
fendant. being still within the limits of the State, had become a

See Ritter v. P. M. L. Ine. Co., 82 Kan- 2 Reed v. Ketch, 1 Philadelphia, 105.
s, 504. 8 Tibbits ». Townsend, 15 Abbott
1 McCollem ». White, 23 Indiana, 43. Pract. 221.
[41]
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non-resident; and the Court of Appeals held that he had.! But
a mere purpose to change residence, though evidenced by acts of
removal of the party’s property, will not make him a non-resident
of the State from which he purposes to depart, until he shall
have begun, at least, the removal of his person. Thus, in New
Jersey, where the defendant had moved his goods and chattels
out of the house he had been occupying to a canal-boat, with the
intention of taking them and his family to another State; and
while some of the goods were on the boat, some on the wharf,
ready to be put on board, and others on the premises, and in
transitu from the premises to the boat, an attachment was taken
out on the ground that he was “not resident in this State at this
time; ” the court held, that at most there was but an tntention
to remove, which, without the fact of an actual removal, did not
make the defendant a non-resident.?

DEBTORS, ABSENT, ABSCONDING, ETC.

§ 65. The Court of Appeals of New York recognized the com-
patibility of domicile in that State with actual non-residence,
80 as to authorize the party to be proceeded against by attach-
ment as a non-resident, even when the intention to return ex-
isted, and there was no abandonment of domicile. This was only
an extended application of the doctrine held in that State, in the
case above cited,® as applied to absent debtors. . In the case now
referred to the defendant was proceeded against as a mon-
resident. On his behalf it was offered to be proved, that he was
not- a non-resident of New York when the attachment was taken
out, but a resident thereof; and that he had been absent about
three years, attending to a lawsuit at New Orleans, and returned
thence to New York after the attachment was obtained. This
evidence was excluded by the judge, because the offer itself
showed the defendant to be a non-resident at the time the at-
tachment issued ; and the Court of Appeals sustained this ruling,
and held that the defendant was a non-resident when the attach-
ment issued, although domiciled in New York.* The doctrine

1 Clark v. Ward, 12 Grattan, 440. See
Spalding v. Simms, 4 Metealfe (Ky.),
285. In Kansas it was held, contrary to
the Virginia doctrine stated in the text,
that the defendant, though on his way to
reside in another State, conld not be con-
gidered a nou-resident of Kansas until he
actually left its territory. Ballinger v.
Lantier, 15 Kansas, 608.

3 Kugler v. Shreve, 4 Dutcher, 129.

[42]

$ Matter of Thompeon, 1 Wendell, 45,

¢ Haggart v. Morgan, 1 Selden, 422
8ee Frost v. Brisbin, 19 Wendell, 11;
Burrill 0. Jewett, 2 Robertson, 701 ; Weit-
kamp v. Loehr, 53 New York Superior
Ct. 79. Sed contra, Brundred v. Del Hoyo,
Spencer, 328. See remarks of RoosEvELT,
J. in Hurlbut v. Seeley, 11 Howard Pract.
507.



CHAP. 1I.] DEBTORS, ABSENT, ABSCONDING, ETC. § 67
of this case, is, substantially, held in Pennsylvania,! New Jer-
sey,? Maryland,® North Carolina,* Mississippi,® Wisconsin,® and
Minnesota.?

§ 66. The legal residence of a wife follows that of her hus-
band, though she may not actually reside at the place of his
domicile; and hence she may, conjointly with her husband, be
proceeded against by attachment, as a non-resident of the State
in which she actually resides, if he be a resident of another
State. This was held in a case where the wife was, before mar-
riage, a resident of New Jersey, and was married there to a resi-
dent of New York. After the marriage they went to Europe,
and during their absence an attachment was sued out against
them as non-residents, for a debt contracted by the wife dum
sola. It was her intention, when she went abroad, to return to
her place of residence in New Jersey and continue her residence
there for a time, and on her return she carried out that inten-
tion; her husband visiting her on Saturdays, coming for that
purpose from New York, where he did business, and returning
the next week to New York. She was held to be a non-resident
of New Jersey, 80 a8 to authorize the attachment.?

§ 67. The remedy by attachment against a non-resident is not
annulled or suspended by his accidental or transient presence
within the State;® nor by his becoming a resident of the State
after levy of the attachment ;1 nor by the fact that he has a com-
mercial domicile —that is, is engaged in business — therein,
when his personal domicile is in another State.l? Therefore

1 Eberly ». Rowland, 1 Pearson, 312.

2 Weber v. Weitling, 18 New Jersey
Eq. 441. In Stout v. Leonard, 87 New
Jersey Law, 492, it was held that a man
can have but one domicile for one and
the same purpose at any one time, though
he may have numerous places of resi-
dence. Therefore where one had a place
of residence in New Jersey for the sum-
mer, and one in New York for the winter,
it was decided that he could be proceeded
sgainst as & non-resident of New Jersey
whenever he was absent from that State.

8 Risewick v. Davis, 19 Maryland, 82 ;
Dorsey v. Kyle, 30 1bid. 512.

¢ Wheeler v. Cobb, 75 North Carolina,
1.
§ Alston v. Newcomer, 42 Mississippi,
186 ; Morgan v. Nunes, 54 Ibid. 308,

¢ Wolf v. McGavock, 23 Wisconsin,
b16.

7 Keller v. Carr, 40 Minnesota, 428.

8 Hackettstown Bank v, Mitchell, 4
Dutcher, 516.

9 Bryan v. Dunseth, 1 Martin x. 8.
412; Jackson v. Perry, 18 B. Monroe,
231; Burcalow v. Trump, 1 Houston,
863 ; Greene v. Beckwith, 88 Missouri,
884 ; Perrine ads. Evans, 35 New Jersey
Law, 221.

10 Larimer ». Kelly, 10 Kansas, 298,

11 Rayne v. Taylor, 10 Louisiana An-
nual, 726 ; Greene v. Beckwith, 38 Mis-
souri, 884 ; Malone v. Lindley, 1 Phila-
delphia, 192 ; Wallace v. Castle, 68 New
York, 870 ; Cooke v. Appleton, 61 New
York Superior Ct. 529.
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where a defendant had all his business and property in the State
of New York, and all his business capital and his bank account
in the city of New York, where he was engaged in business, and
where he spent on an average eight hours of every business day;
but for reasons of convenience and economy maintained his
family in Jersey City, in the State of New Jersey, and spent
with them there his nights and Sundays; it was held, that he
was not a resident of the State of New York.!

§ 68. Debtors removing their Property. In many of the States
statutory provisions exist authorizing attachments to issue,
where a debtor is about to remove his property out of the State,
or to dispose of it so as to defraud his creditors. We will give
attention to the cases which have arisen under provisions of this
description.

§ 69. In Louisiana, under a statute authorizing an attachment
where “the debtor is about to remove his property out of the
State before the debt becomes due,” it was decided that the
statute must be understood to apply to property which the credi-
tor might have supposed would not be carried out of the State,
and to which he might have looked for his security at the time
of contracting, or since; but that it would be unreasonable to
extend it to a species of property which, from its nature and
destination, must necessarily be taken out of the State, and
which the creditor could not have believed would remain con-
tinually within its limits. Therefore, where a debtor was the
owner of a steamboat, which he had purchased from the plain-
tiff, and for part of the purchase-money had given notes to the
plaintiff, secured by a mortgage on the boat, which notes were
not yet due; and after the giving of the notes, he had been
running the boat regularly in a particular trade, which neces-
sarily took her out of the State; it was considered, that the fact
of the defendant being about to take her away on one of her
regular trips, without any fraud or intention to defraud being
alleged, was not sufficient to justify an attachment, on the
statutory ground above cited.? And so in a similar case in

1 Barry v. Bockover, 6 Abbott Pract. bott Pract. N. 8. 407 ; Towner v. Church,
874. See Potter v. Kitchen, lbid. 374, 2 Abbott Pract.299 ; McKinlay v. Fowler,
note; Lee v. Stanley, 9 Howard Pract. 1 Howard Pract. N. 8. 282; Coffin v. Stitt,
272; Houghton v. Ault, 18 Ibid. 77; 5 New York Civil Procedure, 261.
Chaine ». Wilson, Ibid. 552; 8 Abbott 2 Russell v. Wilson, 18 Louisiana, 367.
Pract. 78 ; 1 Bosworth, 673 ; Murphy v. See Montgomery v. Tilley, 1 B. Monroe,
Baldwin, 41 Howard Pract. 270; 11 Ab- 155 ; Lyons v. Mason, 4 Coldwell, 525,
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Wisconsin. The affidavit alleged that “the defendant is about
fraudulently to remove, convey, or dispose of his property, so as
to hinder the plaintiff from collecting his said debt;” and added,
as “ reasons and circumstances upon which the belief of the above
facts 18 founded, that the defendant is now on his way down the
‘Wisconsin river with a large raft of pine lumber, bound for the
southern market, and is now removing the same out of this Terri-
tory; and that said lumber is all the property said defendant
owns in said Territory, or elsewhere to the knowledge of affiant.”
The affidavit was held bad; and the court said: “ When the fact
¢ that a defendant is about fraudulently to remove, convey, or
dispose of his property to hinder or delay his creditors,” is a
ground for proceeding in attachment, the facts stated to sustain
the position should show that the defendant is so acting with his
property, out of its ordinary and necessary use, as to produce
the reasonable conviction that a fraudulent disposition thereof
is intended. To state in the affidavit circumstances showing
that defendant is using his property in the only way in which it
could be of any value whatever, and strictly conforming to the
usages and customs observed in that line of business by persons
so engaged, furnishes no ground whatever to authorize the writ
of attachment.”1 In Iowa an attachment was obtained on the
ground that “the defendant is about to remove his property out
of the State, without leaving sufficient remaining for the pay-
ment of his debts.” On a counter-claim in the attachment suit,
to recover damages for the wrongful issuing of the attachment,
it appeared that the property which the defendant was about to
remove out of the State was a team of horses, wagon, and har-
ness, with which he habitually earned his living as a farmer;
and that the removal was only & temporary one, for the purpose
of conveying him on a journey into another State, from which he
intended to return; and it was held not to justify the attach-
ment; the statute being considered to contemplate a permanent

removal, and not a temporary use of the property out of the
State.?

§ 70. In Illinois, where the statute authorized an attachment
when the debtor “is about to remove his property from this State
to the injury of such creditor,” an attachment was obtained on
that ground against two debtors, and levied on a quantity of pig-
iron, which was all the personal property owned by the defend-

! Hurd ».’ Jarvis, 1 Pinney, 475. % Warder v. Thrilkeld, 52 Tows, 134.
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ants in the county, at the time the writ issued. The defendants
filed a plea in abatement, traversing the allegation of the affida-
vit. On the trial of this plea, they offered to prove that one of
them owned a large amount of personal property in the State,
free from any incumbrance, and more than sufficient to discharge
the plaintifi’s demand. The court excluded this evidence; but
the Supreme Court held this exclusion to be erroneous. They
considered that, not only must there be a removal of the property
of the defendants, but it must be to the injury of the plaintiff;
and that the proof offered was competent, as tending to show
that the removal would not operate to the plaintiff’s injury.!

§ 70 a. In Mississippi, an attachment was obtained on the
ground that the defendant was “about to remove his property out
of this State.” The defendant pleaded in abatement, denying
the allegation of the affidavit. On the trial under this plea, it
appeared that the defendant, in pursuance of a previously ex-
pressed purpose, had removed a part of his property to Louisiana,
but that at the time of the attachment he had, in Mississippi,
real and personal property, more than sufficient to pay all his
liabilities in that State, which he did not remove, or intend to
remove. The court held that in such case an attachment would
not lie, and the grounds of its decision were thus stated: “The
object of the statute is to afford to the creditor a security for his
debt, in case the debtor is about to remove his property out of
this State, so as to deprive the creditor of the collection of his
debt in this State. The principle upon which the statute pro-
ceeds is the danger of lose of the debt by the removal of the
defendant’s property ; and this reason fails, and the remedy
provided by the statute plainly does not apply, where the debtor
is removing a part of his property, but does not remove, or in-
tend to remove, another part of it, subject to the payment of the
debt, amply sufficient to satisfy it, and accessible to the credit-
or’s execution, and such portion of his property remains in his
possession openly subject to execution. For, when property to
such an amount, and so situated, remains in the possession of
the debtor, and is not about to be removed from the State, it
could not be justly said that the creditor’s debt would be in
danger of being lost, by the removal of another part of the
debtor’s property from the State.”? Similar views were ex-

! White v. Wilson, 10 Illinois (§ Gil- 2 Montague v. Gaddis, 87 Mississippi,
man), 21 ; Ridgway v. Smith, 17 Ibid. 83, 453. .
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pressed by the Supreme Court of Florida.! And so in Alabama,
under a statute authorizing attachment “when the defendant is
about to remove his property out of the State, so that the plain-
tiff will probably lose his debt, or have to sue for it in another
State.” 2 In any such case it is not required of the plaintiff to
prove that the removal was made with a fraudulent intent on the
part of the defendant;® nor is he required to prove that the de-
fendant did not have sufficient property remaining in the State
to meet all his liabilities. By proving the removal of a part of
his property, the onus is thrown on the defendant to show that
he has ample visible property remaining in the State to answer
the demands of all his creditors.t

§ 71. In Tennessee, under a law allowing an attachment
where a debtor “is removing, or about to remove himself or his
property beyond the limits of this State,” an attachment was
obtained against the owner of a steamboat, on the allegation that
he was “about to remove the said steamboat beyond the limits
of this State.” The court intimated that the designation of only
a particular piece of property as about to be removed, if it stood
alone, would not be sufficient to authorize the attachment; and
that the affidavit ought to use the words of the statute, or should
exclude the idea that other property might still be left by the
defendant, within the jurisdiction, amply sufficient to satisfy the
demand ; but considering the allegation that the defendant was
about to remove his boat equivalent to the assertion that he was
about to remove himself, the attachment was sustained.®

In the same State, an attachment was obtained on the ground
that “the defendent was about to remove his property out of the
State,” and issue was made on that allegation; on the trial of
which three questions arose: 1. Whether it was competent testi-
mony to prove that the defendant removed his property out of the -
State soon after the suing out of the attachment? 2. What con-
stituted a removal within the meaning of the statute ? and 8.
What amount of property would meet the requirement of the
issue ? On the first point, the court said that the evidence was
competent, as tending to prove the previous intention to remove.
On the second point, that the mere taking of the property out of
the State for a temporary purpose was not such a removal as the

1 Haber v. Nassitts, 12 Florida, 589. ¢ Stephenson v. 8Sloan, 65 Mississippi,
3 Stewart v. Cole, 46 Alabama, 648.  407.

3 Pickard v. Samuels, 64 Mississippi, 5 Runyan v. Morgan, 7 Humphreys,

522 210.
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statute contemplated. On the third point, the court said: “It
is not possible to define by precise words the amount of property
about to be removed which will bring the debtor within the
scope of the statute. It need not be all his property, nor will a
comparative little suffice. It must be an amount of substantial
consequence in reference to the ability of his estate to bear
honestly the withdrawal of the amount away from his liability,
in the domestic court, to his creditors. . . . It is not necessary,
to sustain the issue of 78 about to remove, to show that the debtor
is about to do this of any dishonest, or fraudulent, or injurious
purpose towards the attaching or any other creditor. The statute
does not make fraud, or dishonesty, or intentional injury to the
attaching or any creditor an element of the issue s about to re-
move. The being about to remove is one element, and the prop-
erty is another, and these two being shown maintains the issue.” !

§ 71 a. In Arkansas the statate authorizes an attachment
where a debtor “is about to remove, or has removed, his prop-
erty or a material part thereof, out of this State, not leaving
enough therein to satisfy the plaintifi’s claim, or the claim of
said defendant’s creditors.” Under this statute, it was held,
by the U. S. Circuit Court for the Eastern District of Arkansas,
that an attachment lay against a merchant who did not have
property enough to pay his debts, and who invested a material
portion of his assets in cotton, and shipped it out of the State;
though he and other merchants were in the habit of making such
investments and shipments; and though it did not appear that
the shipment was made with a fraudulent intent or for a fraudu-
lent purpose.2 But in a case under the same statute, the Supreme
Court of Arkansas held, that attachment would not lie against
a debtor who, in good faith and with no intent to defraud credit-
ors, shipped cotton to New Orleans in payment of a debt he owed
to the consignee.?

§ T1 5. Debtors fraudulently disposing of their property. In
many States an attachment is authorized on affidavit that the de-
fendant has made, or is about to make, some fraudulent disposi-
tion of his property. The particular terms of the different statutes
on this subject are set forth in the Appendix, and will not be
referred to here, except in connection with the reported cases.

1 Friedlander v. Pollock, § Coldwell, 4 Federal Reporter, 2904, See Durr o.
490. Hervey, 44 Arkansas, 801.
3 Mack ». McDaniel, 2 McCrary, 198 ; 8 Rice v. Pertuis, 40 Arkansas, 157.
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In such cases it may be stated as a rule, that on the trial of an
issue made by a traverse of the allegations of the affidavit, the
plaintiff is not required to prove that the person to whom the de-
fendant had disposed of, or was about to dispose of, his property,
with intent to defraud his creditors, had the same intent in ob-
taining it, or participated in any degree in the defendant’s in-
tent. It is the intent of the defendant alone that is in question,!
In statutes of this description there is always one phrase, —
“his property,” —the scope of which should be examined. This
was done by the Supreme Court of New York, in a case where
the ground of the attachment was, that the defendant had stolen,
secreted, or embezzled money of the plaintiff to the amount of
€5,000 and upwards; that he said he had deposited part of the
proceeds in the name of a little sister, and acknowledged that he
did this to avert suspicion, and to prevent the property being
taken from him, and to conceal it. It was contended that an
attachment did not lie, because the property which he so con-
cealed was not his; but the court sustained the attachment, and
said: “The Code speaks of the secreting of the defendant’s prop-
erty. By that was meant any property in his possession, and to
which he claimed title, although his title was imperfect or clearly
bad. The injury to the creditor, and the intent to defraud, are
as clearly shown in that case, as if the defendant had a perfect
title to the property.” 3,

§ 71 e. An attachment cannot be sustained, on the allegation
that the defendant has made, or is about to make a fraudulent
disposition of his property, unless the property be of such nature
and in such situation that, if judgment be rendered in favor of
the attachment plaintiff, it may be taken under execution.
Therefore, no disposition by a debtor of property exempt by law
from seizure for the payment of his debts, can be any ground
for an attachment.® Thus, if he have in his personal possession
money paid to him as a United States pensioner, every court
which considers that section 4747 of the U. S. Revised Statutes
protects that money from his creditors so long as it remains in
his own hands, will hold, as was held in Pennsylvania, that his
giving it away was no fraud upon his creditors, justifying resort
to attachment.4

1 Miller v. McNair, 65 Wisconsin, 452. ¢ Clark v. Ingraham, 15 Philadelphia,
2 Treadwell o. Lawlor, 16 Howard 646. See Fisher v. Williams, 56 Ver-
Pract. 8. mont, 586.
3 Prout v. Vaoghn, 52 Vermont, 451.
P .
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§ 72. In Missouri, an attachment was issued on affidavit that
the defendant had fraudulently conveyed, assigned, concealed,
and disposed of his property and effects, so as to hinder, delay,
and defraud his creditors. The defendant pleaded in abatement,
traversing the allegations of the affidavit. On the trial it ap-
peared that, just before the attachment issued, the defendant had
sold his entire stock of goods to a person to whom he was in-
debted, for the purpose of paying his debt; and it was held, that
unless the vendees were parties to the fraud, such a sale was not
to be considered fraudulent, although the defendant, about the
time it was effected, made false representations as to his condi-
tion and intentions.!

§ 73. In the same State this case arose. An attachment was
sued out, on the ground that the defendant “had fraudulently
conveyed, assigned, removed, concealed, and disposed of his prop-
erty and effects, so as to hinder, defraud, and delay his credit-
ors, and that he was about to do those things.” A plea in
abatement put in issue the truth of the affidavit. On the trial it
appeared that the defendant, being indebted to the plaintiff and
others, was permitted by them to take a certain amount of goods,
under a written agreement to make a weekly account of his sales,
and pay over the proceeds, after deducting certain charges; and
that he made on one occasion a considerable sale of goods for
cash, of which he made no return. 'The court instructed the jury
that “the concealment contemplated by the statute means secret-
ing goods, and not concealment of circumstances, or misrepre-
sentation of facts, and that this last-mentioned conduct is ne
ground for issuing an attachment.” This was held by the
Supreme Court to be erroneous. “That instruction,” said the
court, “declares that the concealment referred to in the statute
must be a concealment of goods, and not of facts and circum-
stances. This distinction we confess ourselves unable to appre-
ciate. If the defendant had packed away in his cellar goods to
the value of one thousand dollars, with a view to defraud his
creditors and prevent them from collecting their debts, this is
conceded to be a fraud within the meaning of the statute; but if
he sells the same goods, and puts the money in his pocket, with
the same intent of cheating his creditors by the operation, it is
regarded as a mere concealment of circumstances, we suppose,
and therefore not such a concealment as is reached by the attach-

! Chouteau v. Sherman, 11 Missouri, 885. See Knapp v. Joy, 9 Missouri Ap-
peal, 47.
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ment law. The statute uses the phrase ‘goods and effects.” The

money for which the goods were sold by the defendant was as
capable of being concealed as the goods were, and the conceal-
ment of the money is surely not less a fraud, because it was ac-
companied with a concealment and misrepresentation of facts
and circumstances.”! But a mere denial of having received the
money, whether true or false, js not concealment of it.3

§ 74. An attachment was obtained in Missouri, on the ground
that the defendant had fraudulently conveyed his property, and
was about to conceal or dispose of his property so as to hinder
and delay his creditors. The defendant denied these allegations.
On the trial, it was shewn that he had, previous to the issue of
the attachment, confessed a judgment in favor of another party,
upon which exeeution was issued, and when the sheriff went to
defendant’s store to levy the same, he found there the execution
plaintiff, who, after some conversation with the defendant, in-
structed the sheriff to suspend a levy until further orders; and
that nothing was done under the execution, until the attachment
was placed in the hands of the sheriff, when the execution plain-
tiff directed a levy. This was held by the court to be a fraudu-
lent disposition of his property by the defendant; and it was
further held, that the declarations of the execution plaintiff in
connection with the transaction might be given in evidence
against the defendant.? But confessions of judgment in favor of
bona fide creditors, for the mere purpose of preferring them, and
not for the purpose of hindering, delaying, or defrauding other
creditors, will not sustain an attachment.*

In the same State the Supreme Court expressed itself in regard
to the scope of the word “disposed,” as used in that clause of the
statate which authorizes an attachment “where the defendant
has fraudulently concealed, removed, or disposed of his property
or effects, so as to hinder or delay his creditors.” Said the
court: “The word ‘disposed,’ as used in this subdivision of the
statute was, we think, intended to cover and does cover all such
alienations of property as may be made in ways not otherwise -
pointed out in the statute; for example, such as pledges, gifts,
pawns, bailments, and other transfers and alienations as may be
effected by mere delivery, and without the use of any writing,
assignment, or conveyance. Any and all these transfers and

1 Powell v. Matthews, 10 Missouri, 49. 8 TField v. Livermore, 17 Missouri, 218.
2 Rohan Bro's B. M. Co. v. Latimore, ¢ Estes v. Fry, 22 Missouri Appeal, 80.
18 Missouri Appeal, 16.
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alienations of property thus made, if done to hinder or delay
creditors, are fraudulent and void within the meaning of the
term ‘disposed,’ a8 used in this subdivision.” ?

In the same State an attachment was obtained on the ground
that the defendant “had fraudulently conveyed or assigned his
property or effects so as to hinder or delay his creditors.” The
evidence showed a conveyance by the defendant of a stock of
goods to C. to secure and pay debts to R., which conveyance the
plaintiff endeavored to show was made fraudulently, so as to
hinder and delay his creditors. It was held unnecessary, in
order to sustain the attachment, to show that the trustee and the
cestut que trust acted in bad faith; but that if the defendant acted
with a fraudulent intent in making the deed, it was sufficient;
and that his statements, made shortly after the execution of the
deed, might properly be given in evidence to show the intent
with which he made it.? And in a subsequent case it was de-
cided, that in making such a conveyance the fraudulent intent
must be shown to have existed, in order to sustain the attach-
ment, and that it was not sufficient merely to show that the
effect of the conveyance was to hinder and delay creditors.?

In Illinois, an attachment was sued out on two grounds, —
that the defendant had within two years prior to the filing of the
affidavit, fraudulently conveyed and assigned his effects, so as to
hinder and delay his creditors; and that he had within the same
time fraudulently concealed and disposed of his property, so as
to hinder and delay his creditors. The court held, that “fraud-
ulent conveyance ” in the statute implied an intent to defraud;
and contemplated that the debtor’s fraud should be one of fact as
contradistinguished from a legal or constructive fraud.4

In Arkansas an attachment was obtained on an affidavit that
the defendant “had sold or otherwise disposed of his property
with the fraudulent intent to cheat, hinder, or delay his credit-
org;” and it was contended that the disposition of his property
made by the defendant was not to avoid the payment of his debt
to the plaintiff, which he admitted to be just, but another which
he claimed to be unjust; and that was held to justify an attach-
ment of his property by any of his creditors.®

In Missouri, an affidavit that two defendants, who were part-
ners, were “about fraudulently to conceal, remove, and dispose

1 Bullene v. 8mith, 78 Missouri, 1561. Dempsey v. Bowen, 25 Illinois Appellate,
% Enders v. Richards, 38 Missouri, 598. 192.

8 Spencer v. Deagle, 84 Missouri, 455. § Sherrill v. Bench, 87 Arkansas, 560.
¢ Shove v. Farwell, 9 Bradwell, 256 ;
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of their property and effects so as to hinder and delay their
creditors,” was held to be sustained by proof that one of them
was about 8o to dispose of the partnership property.!

§ 74 a. In Missouri, the statute declares that “every convey-
ance or assignment made or contrived with the intent to hinder,
delay, or defraud creditors, shall be deemed and taken to be
clearly and utterly void.” An attachment was levied on goods
belonging to the defendants, which were claimed by other parties
who interpleaded therefor, alleging a conveyance of the goods to
them. On the trial of the interplea the court instructed the
jury, that, before they could deem the conveyance void, they
must find that it was made with intent to “cheat, hinder, and
delay creditors.” This instruction was condemned by the Su-
preme Court, because requiring a triple intent to be found, when
if a single intent either to hinder, or delay, or defraud creditors
were found, the conveyance was void.? This ruling is applica-
ble in any case under an act authorizing an attachment “where
the defendant is about fraudulently to convey or assign his prop-
erty or effects, so as to hinder or delay his creditors.” Under
such an act an attachment was obtained on an affidavit that “the
defendant is about fraudulently to convey and assign his prop-
erty and effects, so as to hinder and delay his creditors.” On
a trial of the truth of the affidavit, the jury, in terms, sustained
it in this conjunctive form. - The defendant claimed that the ver-
dict was bad, because it used the word and in three places where
the word or would have been sufficient; that is, because the jury
found more than was sufficient to justify the attachment; but
the court sustained the verdict, holding that the conjunctive
necessarily includes the disjunctive.?

§ 74 5. 1n Missouri, where an attachment was obtained on the
ground that the defendant was about fraudulently to conceal, re-
move, or dispose of his property or effects so as to hinder or
delay hig creditors, it was deemed not necessary to show that he
was about 80 to dispose of all his property, but that the attach-
ment would be sustained, if he was about so to dispose of any
part of it* And so in Kansas,® and Indiana.®

1 Wilson-Obear G. Co. v. Cole, 26 Mis- 4 Taylor v. Myers, 84 Missouri, 81,
souri Appeal, 5. 5 Johnson v. Laughlin, 7 Kansas, 859.

3 Burgert ». Borchert, 59 Missouri, 80 ; See Taylor v. Kuhuke, 26 Ibid. 132.
Crow v. Beardsley, 68 Ibid. 485. See Pil- ¢ Flannagan v. Donaldson, 85 Indiana,
ling v. Otis, 18 Wisconsin, 495. 517,

3 Stewart v. Cabanne, 16 Missouri
Appesal, 517.
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§ 75. In New York, under a statute which allowed an attach-
ment to issue, “ when it shall satisfactorily appear to the justice
that the defendant is about to remove from the county any of his
property, with the intent to defraud his creditors, or has as-
signed, disposed of, or secreted, or is about to assign, dispose
of, or secrete any of his property with the like intent,” an at-
tachment was issued, on affidavits specifying several causes,
among which was, that the defendant was about to dispose of his
property with intent to defraud his creditors. ~ The affidavit as-
signed the existence of the following facts as evidence of that
intent: that the defendant left the county of Chemung two
months before, and went to the province of Upper Canada, with
intent to remain there, and had taken with him some portion of
his personal property; that he had no family, and but little
property ; that he was offering his property in Chemung county
for sale; that he told the plaintiff that he would be damned glad
if he ever got his pay of him; that no civil process could be
served on him, because he kept out of the State; and that he re-
fused to pay anything on the plaintifi’s debt. It was held, that
these facts proved a strong case of intent to dispose of property
to defraud creditors.! '

In the same State an attachment was obtained, on the ground
that the defendant was “ about to assign or dispose of his prop-
erty with intent to defraud his creditors.” In support of the
attachment, evidence was given of threats of the defendant to
make an assignment of his property, and that plaintiff would get
nothing, and to put his property out of his hand sooner than pay
more than one third of his debts; and on the plaintiff’s refusing
to take less than the amount of his claim, the defendant threat-
ened to go home and put his property out of his hands. In the
Supreme Court, at Special Term, INGrRaBAM, J. held this evi-
dence to warrant the presumption of a fraudulent intent;? but at
General Term this decision was reversed, on the ground that
the threat of the defendant to make an assignment of his prop-
erty, was a threat to do a lawful act; and that the attachment
could not be sustained without presuming an evil intent, which
is contrary to the principle that we are not to presume wrong
until wrong is plainly indicated; and that the conduct of the
defendant in subsequently making a legal and valid assignment
of his property, was a fact to be considered as indicating the in-
tent of the previous threat.?® But in a subsequent similar case,

1 Rosenfield ». Howard, 15 Barbour, % Wilson v, Britton, 6 Abbott Pract. 83.
b46. $ Wilson v. Britton, 6 Abbott Pract.

[54]



CHAP. 1] DEBTORS, ABSENT, ABSCONDING, ETC. § 75

where it appeared that the defendant’s assets were more than
sufficient to pay all the other claims against him than that sued
on, and that he only wanted time to pay all his debts, it was held,
that the threatened assignment must have been intended to be
frandulent, or an instrument of fraud; and the attachment was
sustained.!? And where a debtor refused to pay his note on
demand, and was told by the creditor that he would be sued; and
he thereupon threatened, if he was sued, “to turn over all his
property, and that the creditor wouldn’t get a cent;” it was
held, that this threat evidenced an intention to dispose of his
property so as to baffle the creditor in the speedy collection of
his debt, and the attachment was sustained.? It will be ob-
served that this case differs from those just referred to in this
connection, in that the threat was not to put his property out of
his hands by making an assignment. This difference was recog-
nized by the court, which said that cases in which the only threat
was to make merely a lawful assignment were inapplicable to
this case.

In the same State it appeared that the defendant, a married
woman debtor, when called upon, on several occasions, to pay
the plaintiff, put it off, saying that her husband every night
took all the money which she had received during the day, and
paid it to persons from whom she had bought goods; but it was
proved that he did not pay those persons. The court said: “It
stands conceded that the defendant has allowed her husband to
take possession of all her money, and has made a false statement
of the purpose for which it was appropriated. No other infer-
ence can be drawn than that such disposition of the defendant’s
money to her husband, coupled with a falsehood as to the pur-
pose for which he took it, was made with intent to defraud her
creditors, whom she put off upon the false pretext which she as-
signed. The defendant, therefore, is amenable to the charge of
having ¢ disposed of * her ¢ property with intent to defraud’ her
ereditors.” 8

In the same State, the question arose whether the allegation
on which the attachment was obtained, to wit: “that the defend-
ants had disposed, and were about disposing, of their property,
with the intent to defraud their creditors,” was sustained by the

97 ; Dickinson o. Benham, 10 Ibid. 390 ; 1 Gasherie v. Apple, 14 Abbott Pract.
12 Ibid. 158 ; 19 Howard Pract. 410; 64.

Evans v. Warner, 28 New York Supreme 3 Livermore v. Rhodes, 27 Howard
Court, 574 ; Farwell v. Furniss, 67 Ibid. Pract. 508.

188. 8 Anderson . O’Reilly, 54 Barbour, 620.

) [55]




§75a DEBTORS, ABSENT, ABSCONDING, EIC. [cHAP. 1L

facts set forth in the affidavit. Those facts were, that when the
goods were purchased by the defendants from the plaintiff, omn
account of which the suit was brought, the defendants stated
that they had $25,000 cash capital in their business, over all
their debts and liabilities; that they had other property in addi-
tion, which made them worth $40,000, and that they were doing
a cash business; that a few weeks thereafter, when their indebt-
edness to the plaintiff became due, they declared that they had
no money, and had not had any for many days, except what they
had borrowed, and that they did not know whether they were
solvent or not; that, within a month prior to this time, their
stock of goods had amounted to $20,000, but that it had now
suddenly become reduced in amount to $2,000, which they were
then packing up and removing; and within the same space of
time they had secretly removed many thousand dollars’ worth of
goods from their store, and sent them to four distant places, all
directed to a brother of one of the defendants. The court held
the affidavit sufficient to authorize the attachment.! In the same
State it was held that the fact that the alleged fraudulent dispo-
sition of the defendant’s property was made in another State did
not deprive the New York courts of the power to grant an at-
tachment for that cause.? And in Florida, where it was alleged
in an affidavit that a firm was fraudulently disposing of property
in that State, and also that one partner absconds and the other
is a non-resident, the latter facts were considered as inconsistent
with the former allegation.?

§ 75 a. In the United States District Court for Oregon an
attachment was obtained on the ground that the defendant was
“about to assign or dispose of his property with intent to delay
or defraud his creditors.” Upon a motion to dissolve the
attachment, evidence was given tending to prove that the de-
fendant had previously assigned his property to his creditors in
Oregon, primarily, for the purpose of preventing the collection
of the claims of the attaching creditors, who were citizens of
Ohio; and that if sued upon the claims of the latter, he would
again make some disposition of his property to prevent them
from making anything on execution, if they obtained judgment
against him. The court, considering that a prima facie case

1 Talcott ». Rozenberg, 2 Daly, 208. $ Tanner & D, E. Co. v. Hall, 22 Flor-
Bee Van Loon v. Lyon, 4 Ibid. 149. ids, 8981. . )

2 Kibbe ». Wetmore, 38 New York
Supreme Ct, 424.
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had been made out, held, that if a defendant intends, or it ap-
pears probable that he intends, to dispose of his property, for
the purpose of delaying or defrauding these particular plain-
tiffs, that is a good cause for attachment by them; and, in an-
swer to the objection by defendant’s counsel, that proof of a
general intent on the part of the defendant to prevent the col-
lection of the particular debts sued on, was not sufficient to
sustain the allegation that the defendant ¢s nmow about to dis-
pose of his property, with intent, &c., the court said: “This
is a distinction without a difference. That which a person
intends to do generally, it may be properly said he is about to
do, ready to do, whenever the particular occasion for doing
80 occurs. The bringing of these actions was such an occasion
in these cases. If a plaintiff, under such circumstances, must
wait for an attachment until the defendant is apprised of the
commencement of the action, and begins to carry out his general
intent, by disposing of his property, he may as well not have
it at all.”?

§ 76. Where an attachment in chancery was obtained, on the
complainant alleging his belief that the defendant would sell,
convey, or otherwise dispose of his property, with the intent to
hinder, delay, and defraud the complainant, unless prevented by
attachment; it was held, that the fraudulent intent must be
shown to have existed before the suing out of the attachment;
and that to prove it to have originated afterwards was not
sufficient.?

§ 77. In Iowa, under an affidavit that “the defendant ¢s in
some manner about to dispose of or remove his property with in-
tent to defraud his creditors,” evidence of acts done by him ten
years before, in another State, was held not admissible or rele-
vant to prove the truth of the affidavit. “However competent
such evidence might be,” said the court, “if the plaintiff had
first given testimony of any fact or facts, which would tend di-
rectly to establish on his part the issue joined, in order to
strengthen the evidence, certainly, until some ground in fact,
upon the issue thus joined, had been laid for its operation, it
was inadmissible, being irrelevant. To allow such facts to be
resuscitated after the lapse of ten or twelve years, and made the
gravamen of a legal proceeding such as this, would be pushing

1 Haizlette v. Lake, 1 Deady, 469. 2 Warner v, Everett, 7 B. Monroe, 262.
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the severity of the attachment law to an extreme never contem-
plated by the legislature.”?

§ 77 a. In Minnesota, an affidavit alleging that “the defend-
ant is about to dispose of his property with the intent to hinder,
delay, and defraud his creditors,” was considered not to be sus-
tained by showing that the defendant, who was insolvent, was
about to sell for a fair price his property, consisting of an exempt
homestead, and other real estate, with the purpose and intent to
apply all the proceeds, less a part of the price received for the
" homestead, to pay his just debts owing to a portion of his credit-
ors. The court held, that those facts afforded no just grounds
for inferring that he was about to dispose of the property with
the intent to defraud other creditors; and that the delay in pay-
ing the plaintiff, which might result from the defendant’s paying
the other creditors, was not such a delay as the statute contem-
plated.? And in Missouri, an attachment obtained on the ground
that the defendant had fraudulently concealed, removed, or dis-
posed of his property or effects, 8o as to hinder or delay his credit-
ors, was not sustained by evidence that he had sold property
to enable him to get money to pay honest debts, and to obtain the
necessaries of life,® though the effect thereof may have been to
delay or hinder other creditors in the collection of their claims.*

§ 77 5. In Indiana, an attachment is authorized where a
debtor “has sold, conveyed, or otherwise disposed of his prop-
erty subject to execution, or suffered or permitted it to be sold,
with the fraudulent intent to cheat, hinder, or delay his credit-
ors.” Under this statute an attachment was obtained on an
affidavit that the defendant “has sold, conveyed and otherwise
disposed of her certain real estate to her son, L. M. D., he, the
said I. M. D., colluding with the said defendant, with the fraud-
ulent intent to cheat, hinder, and delay her creditors, which
said real estate, 8o sold as aforesaid, was as follows, to wit”
(description given). On a trial of an issue on the affidavit it
was held, that if the affidavit was sustained by the evidence, it
was sufficient to sustain the attachment; and that it was not
necessary to that end for the plaintiff to show that the defend-
ant, after making the conveyance, did not retain sufficient prop-
erty to pay her debts.’ :

1 TLewis v. Kennedy, 8 G. Green, 57. ¢ Saddlery Co. v. Urner, 24 Missouri

2 Faton ». Wells, 18 Minnesota, 410.  Appesl, 534.
8 Estes v. Fry, 22 Missouri Appeal, 80. % Flannagan v. Donaldson, 85 Indiana,

s17.
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§ TT 5. In Wisconsin, it was held, that the fact that an in-
solvent debtor executed to one of his creditors a mortgage to
secure a greater sum than he owed him, was sufficient to sustain
the allegation in the affidavit that the defendant “ had assigned,
conveyed, and disposed of a part of his property with intent to
defraud his creditors.”! And in the same State it was held,
that the use of the money of an insolvent firm by one of the part-
ners, to pay his individual debts, with the assent of the other
partner, had the same effect.3

§77555. In every case where an attachment is obtaired on
the ground that the debtor is about to dispose of his property
with intent to defraud his creditors, and issue is taken on the
affidavit alleging such intent, all acts of his tending to show
such intent may be proved and considered, whether done before
or after the attachment; and it is for the jury to say, in the
light of the attending circumstences, whether his subsequent
acts tended to show the intent alleged. If they are accounted
for by the suing out of the attachment, or other circumstances
happening thereafter, then they would not tend to establish the
intent charged; otherwise, they would.?

§ T7 c. Debtors who fraudulently contracted the debt or in-
curred the obligation sued on. In several of the States an attach-
ment may be obtained on the ground of fraud on the part of
the debtor in contracting the debt sued on; and decisions have
been rendered in cases of that description.

In Mississippi, an attachment may issue on affidavit that the
defendant “fraudulently contracted the debt, or incurred the ob-
ligation, for which suit has been or is about to be brought.” In
a case there, under that provision, the principal facts were
these: S., a merchant in Lexington, Miss., October 20, wrote to
E. M. & Co., shoe-dealers in New Orleans, enclosing an order
for shoes to the amount of $349.50, promising to send them a
sight draft on receipt of the goods. Relying on this assurance
they shipped the articles, and wrote that, remitting, he could
deduct five per cent for cash. No answer came, and on the 3d
of December, E. M. & Co. wrote again, suggesting that he had
probably overlooked the matter. December 24, he wrote them

1 Rice v. Morner, 64 Wiseconsin, 599 ; 8 Mayne v. C. B. Bavings Bank, 80
Batts v. Peacock, 28 Ibid. 859. Iowa, 710.

2 Keith v. Armstrong, 68 Wisconsin,
225,
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that, owing to bad weather and miserable roads, he was unable
to ship his cotton, and therefore did not send the draft; but he
had no intention to keep them out of their money, and thought
he would be able to ship in a week or ten days, when he would
remit. The sight draft'was not sent. In February succeeding,
an attorney presented the bill to S., who asked and obtained fur-

‘ther time. April 4, E. M. & Co. obtained an attachment on the

ground above stated. S. traversed the ground, and a trial was
had, the history of which is too extended for insertion here.
The Supreme Court held, among other positions, two of con-
trolling importance; 1. That to make good the allegation that
the debt was fraudulently contracted there must have been on
the part of S. a purpose to defraud; and that purpose would
have appeared if it had been shown that S., when he made
the promise to send the sight draft, entertained the purpose not
to send it as promised. 2. That proof of any belief which S.
may have had, when he gent the order for the goods, that he
would be able to pay for them as promised, did not acquit him
of the charge of fraud; for to hold that would leave out the idea
of his intention not to pay for them as promised, which should
have been left open to inquiry. 8. That false representations
made by 8., gfter contracting the debt, that he had property
from the proceeds of which he would pay, did not make the debt
fraudulently contracted.!

In Nebraska this case arose, under a statute of identical im-
port with that of Mississippi just referred to. One C., & mem-
ber of the firm of C. & Co., of Lincoln, Nebraska, went to
Chicago and arranged with Y. & Co. to purchase stock for them
in Nebraska, and draw on them for the necessary advances. C.
then returned to Lincoln, drew a draft on Y. & Co. for $2,000,
and wrote to them that he had purchased 125 hogs, and would
have 200 by Saturday night. Upon these representations the
draft was paid. C. & Co. then sold the hogs to other parties.
The court had no doubt that there was a deliberate purpose on
che part of C. to commit a fraud upon Y. & Co, and the attachment
was sustained.?

In Wisconsin, under a similar statute, an attachment was sus-
tained in a case in which the facts were these: W., a merchant
in Wisconsin, desired to purchase goods on credit of R. & Co.,
merchants in Chicago. Before giving him credit they required
him to furnish them an itemized statement of his financial con-

1 Marqueze v. Sontheimer, 59 Misais- 2 Young v. Cooper, 12 Nebraska, 610,
sippi, 430.
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dition and resources; in which he stated his indebtedness at
%2,500; and on that basis his statement made the excess of his
assets over his liabilities a little more than $9,000. On the
receipt of this statement, R. & Co. gave him the desired credit.
Afterwards they obtained an attachment against him on the
ground that he had fraudulently contracted the debt sued on. On
a traverse of the affidavit he testified that when he made the
statement he owed for merchandise from 87,000 to $8,000. The
court, holding that he must have known the first statement,
when he made it, to be grossly and inexcusably false; and that
it could not be reasonably doubted that it was falsely made for
the purpose of inducing R. & Co. to sell him goods on credit;
and that they gave him the credit on the faith of the statement;
upheld the affidavit and sustained the attachment.?

In Minnesota, under a statute authorizing attachment when
“the plaintiff’s debt was fraudulently contracted,” an attachment
was sustained on an affidavit that the defendant had embezzled
or fraudulently converted to his own use money of the plaintiff.?
But in Missouri an attachment is allowed “ where the debt sued
for was fraudulently contracted on the part of the debtor;” and
it was there held, that attachment would not lie against one who
had sold property of another entrusted to him, and converted the
proceeds to his own use; the court saying, “ By electing to sue for
the money for which the property was sold, the plaintiff affirms
the acts of the wrong-doer claiming the proceeds thereof, and
is thereafter estopped from treating the transaction as a wrong.
He will not be permitted to waive the tort and to prosecute the de-
fendant for it in the same suit.””’? And in Alabama it was held,
that the plaintiff will not be permitted to affirm the validity of
the sale of certain property by the defendant to the garmishee,
in order to subject the garnishee to the payment of the purchase-
money therefor, and at the same time attack the sale for fraud.4

In Pennsylvania an attachment is authorized on affidavit that
“the defendant fraudulently incurred the obligation for which
the plaintifi’s claim is made.” A. and B. each claimed to be
the owner of a tract of land. B. entered upon the same, and
cut, removed, and sold a large quantity of timber. Thereupon
A., claiming the right to waive the tort, brought suit against B.
in assumpsit for the value of the timber, and obtained an attach-

1 Rosenthal v. Wehe, 58 Wisconsin, 9 Cole v. Aune, 40 Minnesota, 80.
621. See Warner v. Kade, 15 Missouri Ap- $ Finlay ». Bryson, 84 Missouri, 664.
peal, 600 ; Kahn v. Angus, 61 Wisconsin, ¢ Godden v. Pierson, 42 Alabama, 870.
264 ; Littlejohn v. Jacobs, 66 Ibid, 600.
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ment, on affidavit that “the defendant had fraudulently incurred
the obligation.” The court dissolved the attachment, charac-
terizing the proceeding as a remarkably novel one, and deserving
full credit for originality, — waiving the tort, or the fraud, in
order to sue by attachment, and then immediately shifting the
ground and setting up the fraud as the foundation for the attach-
ment proceeding.!

In Colorado, the statute authorizes an attachment where the
defendant “fraudulently contracted the debt or incurred the
liability respecting which the suit is brought.” Suit was
brought by attachment against a clerk of a county treasurer,
who, as clerk, lawfully received moneys due to the county,
and fraudulently converted the same to his own use; the treas-
urer being liable therefor to the county on his official bond.
The attachment was quashed on motion, on the ground that
there was no such privity between the clerk and the county, as
to create an implied contract between them: the bond of the
treasurer being the express contract covering his duties and
those of the employees in his office.3

§ 77T d. The statutory language in reference to cases of the
class now under consideration is nearly uniformly that the de-
fendant “fraudulently contracted the debt or incurred the obli-
gation.” In some States, there are added the words, “for which
suit is about to be or has been brought;” in others, the words,
“respecting which the action is brought.” Under a statute con-
taining the former terms, it was held, in Nebraska, that false
representations made by one indebted for goods sold, by which
the creditor was induced to grant an extension of time, and to
take the debtor’s note for the debt, payable at a future day, did
not justify an attachment on the note on the ground that the debt
was fraudulently contracted; for the note was not a new debt,
but the same that had been contracted Jefore any false represen-
tations were made; and that fraud, to sustain an attachment,
must have existed at or before the time of the original contracting.®
But this view seems too restricted, for it overlooks the fact that
though the debt is the same notwithstanding the giving of the
note, yet, by inducing the creditor to give an extension of time,
and to accept new notes, a new obligation in regard to the debt
was incurred through the debtor’s false representations, which

1 Walker v, Beury, 7 Penn. County 2 Goss v. Board of Commissioners, 4
Court, 258. Colorado, 468.
$ Mayer v. Zingre, 18 Nebraska, 458.
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brought the case within the purview of the statute; as was held
by the Supreme Court of Wisconsin, under a statute using the
second form of words above given.!

§ 77 e. As applicable in common to all the topics presented
in this chapter, there are propositions with which it may be fitly
closed. Where several persons are jointly and severally liable
for the same debt, the creditor may proceed by attachment
against them all, if there exist a ground or grounds of attach-
ment against all, or he may so proceed against any one or more
of them, in regard to whom any ground of attachment may exist.?
If the attachment be against all, it may be levied on the separate
property of each, as well as on the joint property of all.? 1f it
be against a part of them, it can be levied only on the property
of the one or more against whom it was issued.* If it be for a
partnership debt, and be issued against a part only of the mem-
bers of the firm, it cannot be levied on the partnership property.®
To reach that, there must be grounds of attachment against all-
the members of the firm.¢

! Wachter v. Famachon, 62 Wisconsin, 4 Matter of Smith, 16 Johnson, 102;
117 ; First Nat. B’k v. Rosenfeld, 66 Wis- Whitfield v. Hovey, 80 South Carolina,
consin, 292. - 117.

3 Matter of Chipman, 14 Johnson, 217 ; & Matter of Smith, « supra; Whit-
Matter of Smith, 16 Ibid. 102 ; Chitten- field v. Hovey, ut supra; Bogart v. Dart,
den ». Hobbs, 9 Iowa, 417; Austin v. 82 New York Supreme Ct. 395; Ham-
Bargett, 10 Ibid. 302; Green v. Pyne, 1 ilton v. Knight, 1 Blackford, 25 ; Wiley
Alabama, 236 ; Conklin v. Harris, § Ibid. . Sledge, 8 Georgie, 532.

213 ¢ Collier v. Hanna, 71 Maryland, 2638.
8 Hadley v. Bryars, 58 Alabama, 139. ’ [
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CHAPTER IV.

LIABILITY OF CORPORATIONS AND REPRESENTATIVE PERSONS TO BE
SUED BY ATTACHMENT.

§ 78. WE have seen that dedtors are liable to be sued by at-
tachment. This might be supposed to include all descriptions of
persons ; but we find that doubts have arisen as to the liability
of corporations to attachment; and that there are some descrip-
tions of natural persons who are exempt from it.

§ 79. Corporations. At an early day it was decided in New
York that an attachment did not lie against a foreign corpora-
tion.! This view, however, has not been followed by any court
out of that State, except the Superior Court of Delaware,— not
the court of last resort in that State, —by which it was held,
that though the word “person,” in the attachment law, would
embrace an artificial as well as a natural person, yet as the
legislature had made no provision by which a foreign corpora-
tion could put in special bail, or enter into security to the plain-
tiff to defend and abide the result of the action, when it appears
to the attachment, it must be considered that the law does not
contemplate or include the case of a foreign corporation.? The
contrary doctrine has been announced in New Hampshire, Penn-
sylvania, Virginia, Georgia, Alabama, Louisiana, Tennessee,
Illinois, and Missouri, and may now be considered as settled?
In many of the States corporations are expressly subjected by
statute to the operation of the process.

§ 80. The foreign character of a corporation is not to be
determined by the place where its business is transacted, or

1 McQueen v, Middletown Man. Co., 5 Georgia, 531; Wilson o. Danforth, 47

16 Johnson, 5. Ibid. 676 ; Planters & Merchants Bank
3 Vogle v. New Grenada Canal Co., 1 v. Andrews, 8 Porter, .404; Martin v.
Houston, 294. Branch Bank, 14 Louisiana, 415 ; Hazard

8 Libbey v. Hodgdon, 8 New Hamp. v. Agricultural Bank, 11 Robinson (La.),
894 ; Bushel v. Commonwealth Ins. Co.,, 826 ; Union Bank ». U. 8. Bank, 4 Hum.
15 Sergeant & Rawle, 173 ; U. 8. Bank v. phreys, 369 ; Mineral Point R. R. Co. v,
Merchants’ Bank, 1 Robinson (Va.), 678; Keep, 22 Illinois, 9 ; St. Louis Perpetual
South Carolina R. R. Co. v. McDonald, Ins. Co. v. Cohen, 9 Missouri, 481.
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where the corporators reside, but by the place where its charter
was granted. With reference to inhabitancy, it is considered
an inhabitant of the State in which it was incorporated.! And
where, a8 is sometimes the case, a corporation is chartered by
two or more States, it is a domestic corporation in each of
them.? And if a corporation created in one State be authorized
by the law of another State to exercise therein certain powers,
and such law further declare that it shall be there entitled to all
the privileges, rights, and immunities conferred upon it by the
law of its incorporation; and it is not by the law of the State
where it was incorporated liable to be sued by attachment for
the mere failure to pay its debts; it is not liable to be sued by
attachment as a non-resident of the other State.8 But where a
foreign railroad company was authorized by law to extend its
road into the State of Georgia, and was, by that law, made liable
to be sued in the courts of that State, it was there held, that
this was merely a cumulative remedy for the protection of
Georgia people, and did not make the company any the less a
foreign corporation, and liable to be proceeded against as such
by attachment.*

§ 80 a. The proposition that a corporation chartered by two or
more States is a domestic corporation in each of them, is subject
to an exception, where the corporation has never organized or
acted under the second charter. In a case of that description, in
the State which had granted the second charter, an attachment
was sustained against a corporation, under a statute providing

1 Harley v. Charleston Steam-Packet
Co., 2 Miles, 249 ; South Carolina Rail-
road Co. v. McDonald, 5 Georgia, 531 ;
Day v. Newark I. R. Man. Co., 1 Blatch-
ford, 628 ; Mineral Point R. R. Co. ».
Keep, 22 Illinois, 9. In Cooke v. State
Nat. Bank, 50 Barbour, 339; 8 Abbott
Pract. N. 8. 339 ; 1 Lansing, 494 ; 52 New
York, 96, under a statute which defined
a foreign corporation to be one *‘created
by or under the laws of any other State,
government, or country,” it was held that
s wpational bank organized under the act
of Congress, and located in Boston, was
a foreign corporation, and liable to be
proceeded against by attachment. See,
to the same effect, Bowen v. First Nat.
Bank, 34 Howard Pract. 408 ; Robinson
o. Nat. Bank, 81 New York, 885 ; 58

b

Howard Pract. 808 ; 26 New York Su-
preme Ct. 477.

2 Sprague ». Hartford P. & F. R. R.
Co., 5 Rhode Island, 283.

8 Martin ». Mobile & O. R. R. Co., 7
Bush, 116. In New Jersey, there is a
statute authorizing attachment to issue
“against any corporation or body politic
not created or recognized by the laws of
this State ;" and it was held, that an an-
thority given by a law of that State to &
foreign corporation to hold real estate
therein for the purpose of transacting its
business, was such a recognition as for-
bade its being proceeded against by
attachment. Phillipsburgh Bank v. Lack-
awanna R. R. Co., 8 Dutcher, 206.

4 South Carolina R. R. Co. v. People’s
Saving Institution, 64 Georgis, 18.
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that “a writ of foreign attachment may be issued . . . agninst
any corporation . . . not created by or existing under the laws
of this State.”!

§ 81. Representative Persons. In New York, it was held, in
a case which arose at an early period, that the statute of that
State respecting absent debtors did not warrant proceedings
against heirs, executors, trustees, or others claiming merely by
right of representation.? Subsequently this doctrine was recog-
nized and affirmed, under another statute, which the court said
was much more explicit than that which was the subject of the
former construction. Under this second statute an attachment
might be obtained by a ereditor “having a demand against the
debtor personally.”® The same views have been expressed im
Rhode Island, Connecticut, New Jersey, Pennsylvania, South
Carolina, Georgia, Alabama, Louisiana, and the District eof
Columbia.* In Virginia, however, in the proceeding by forcigm
attachment i cAancery, the heirs of & deceased debtor may be
proceeded against, for the purpose of subjecting the property of
their ancestor to the payment of his debt;® and & creditor of am
absent debtor, who is one of the heirs and distributees of a de-
ceased intestate in Virginia, may go into a court of equity, for
the purpose of having a division and distribution of the estate of
the decedent, and of procuring payment of his debt out of the
share of the absent debtor in the estate.®

§ 82. But if an exeeutor or administrator, in the course of the
discharge of his duties as such, place himself in a position where
he becomes, by the principles of law, personally liable, as, for
instance, if he enter upon leasehold property held by his testator
or intestate in his lifetime, or receive the rents and profits there-
of, he thereby becomes chargeable in the debet and detinet, or di-
rectly on the covenant, as an assignee, and may be proceeded

1 Philadelphia W. & B. R. R. Co.w.
Eent Co. R. R. Co., 5 Houston, 127.

2 Jackson v. Walsworth, 1 Johns, Cases,
872 ; Metcalf v. Clark, 41 Barbour, 45.

8 Matter of Hurd, 8 Wendell, 465.

¢ Bryant v. Fussel, 11 Rhode Island,
286 ; Stanton v. Holmes, 4 Day, 87 ; Pea-
cock v. Wildes, 3 Halsted, 179 ; Haight
v. Bergh, 8 Green. 183 ; McCoombe v;
Dunch, 2 Dallas, 73 ; Pringle ¢. Black,
Ibid. 97 ; Weyman.». Murdock, Harper,
123 ; Taliaferro v. Lane, 23. Alabama,
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869 ; Brown ¢. Richardson, 1 Martin,
N. 8. 202; Dubuys ». Yerbey, Ibid. 880 ;
Cheatham ». Carrington, 14 Louisians
Annual, 606 ; Levy v. Succession, 38 Ibid.
9 ; Patterson ». McLaughlin, 1 Craneh,
C. C. 852; Henderson v. Henderson,
Ibid. 469 ; Smith ». Riley, 32 Georgia,
856 ; Williamson v. Beck, 8 Philadelphis,
269.

§ Carrington. v. Didier, 8 Grattan, 260.

¢ Mooree . White, 3 Grattan, 189.
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against personally, and need not be named as executor or ad-
ministrator. Thus a lessee covenanted that he, his executors,
administrators, or assigns would, at his and their own proper
costs and charges, pay and discharge all taxes, duties, and as-
sessments which should, during the term, be imposed upon the
demised premises; and the lessee died intestate, and letters of
administration were granted to a non-resident, who received the
rents, issues, and profits of the premises. An assessment was
imposed upon the premises in the laying out, opening, and con-
tinuing of a street, a portion of which the lessor was obliged to
pay; who thereupon instituted proceedings by attachment against
the administrator, alleging that he was indebted to him person-
ally, and the court sustained the attachment.!

1 Matter of Galloway, 21 Wendell, 82.
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CHAPTER V.
AFFIDAVIT FOR OBTAINING AN ATTACHMENT.

§ 83. UNDER no general jurisdiction, legal or equitable, known
to any system of unwritten law prevalent in Great Britain, or in
any State or Territory of the United States, has any court or
officer authority to issue or grant a writ of attachment against a
debtor’s property. In Great Britain — as shown in the opening
chapter of this work — that authority exists only under local
custom; in the United States it is purely statutory. In each
country it belongs to the class of special and limited powers.
Though everywhere here vested, by statute, in courts of general
jurisdiction, its essential character is not thereby changed; to
whatever description of court or officer its exercise is committed,
it is still a special and limited power, resting upon its own pecu-
liar grounds, acting in its own prescribed modes, and leading to
its own specific results.

§ 84. In nearly all the States, and in all the Territories, an
affidavit alleging certain facts is required, as authority for issu-
ing an attachment. Wherever 8o, the right to issue it depends
upon that requirement being met. There is no more right to
issue it without the prescribed affidavit than to issue an execu-
tion without a judgment.! In some cases, a8 will presently ap-
pear, the validity of all subsequent proceedings, and of titles
derived through them, may depend on the conformity of the afli-
davit to the statute; while, in a much larger class of cases, the
attacher may, through defects in that respect, lose the benefit in-
tended to be afforded by the remedy. What relates to the afli-
davit is, therefore, fundamental; and hence its treatment leads
naturally to the statement of some points in the subject of
Jurisdiction.

1 This proposition is subject to excep- is no violation of the constitutional provi-
tion, where, by statute, process is author- sion which prohibits any person from be-
ized to be issued in favor of a State, ing deprived of his property *‘without
¢ without giving bond or security, or caus- due process of law.” Ex parte Macdonald,
ing affidavit to be made.” Such authority 76 Alabama, 603.
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§ 85. Jurisdiction is the power to hear and determine a
cause;! or, more fully stated, the power to hear and determine
the subject-matter in controversy between parties to a suit, — to
adjudicate, or exercise any judicial power over them.?

What shall be adjudged or decreed between the parties, is
judicial action.®

The exercise of jurisdiction is coram judice whenever a case is
presented which lawfully calls it into action.* Of course the
converse follows, that the exercise of jurisdiction is coram non
Judice when the case presented does not lawfully call it into
action.

Jurisdiction is either general or special.

General jurisdiction is the power to take all ordinary judicial
action in any description of cause brought before a court in any
common-law mode, or in any mode prescribed by statute in lieu,
and as the equivalent, of the common-law mode.

Special jurisdiction — necessarily, also, always limited — is
the power derived solely from and exercisable only according
to statute, to take such judicial action, through such modes of
procedure, as the statute authorizes and prescribes.

A court may be at the same time one of general, and one of
special and limited jurisdiction. It may be limited as to sub-
jects, but unlimited as to persons. It may be limited as to per-
sons, but unlimited as to subjects. It may be unlimited as to
both subjects and persons, but limited as to the amount for which
it may render judgment. It may be unlimited as to subjects,
persons, and amount, but limited as to modes of procedure.

Jurisdiction, of either kind, acts through process and modes
of procedure; which are either ordinary, that is, such as under
the general law are used in all ordinary actions; or extraordi-
nary, that is, such as are provided by statute for exceptional
cases, and are available only under particular circumstances des-
ignated by statute.

In cases of the exercise of general jurisdiction, the presump-
tion is that it was lawfully exercised, until the contrary be shown
by the record.® And where new powers are, by statute, con-

1 United States v. Arredondo, 6 Peters, 8 Voorhees v. Bank U. S., 10 Peters,
691. 449 ; Grignon v. Astor, 2 Howard Sup.
% Rhode Island ». Massachusetts, 12 Ct. 319; Harvey v. Tyler, 2 Wallace,
Peters, 657 ; Grignon v. Astor, 2 Howard 328; Davis v. Connelly, 4 B, Monroe,

8up. Ct. 319. 136; Bimeler v. Dawson, 5 Illinois (4
3 Rhode 1Island v. Massachusetts ; Scammon), 536 ; Shumway ». Stillman,
Grignon ». Astor, wt supra. 4 Cowen, 292 ; Bloom v. Burdick, 1 Hiil

4 United States v, Arredondo, u supra, (N. Y.), 130 ; Horner v. Doe, 1 Indiana,
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ferred upon a court of general juriediction, to be exerciged in the
usual form of common-law or chancery proceedings, the same
presumption will be made as in cases falling more strictly with-
in its usual powers.!

But where a court or officer exercises an extraordinary power,
under a special statute prescribing the occasion and mode of its
exercise, no such presumption arises: on the contrary, the pro-
ceedings of such conrt or officer will be held illegal unless they
be according to the statute, and the facts conferring jurisdiction
appear affirmatively.3

When the proceedings of a court which, by its constitution,
has only special and limited jurisdiction, are relied on as sup-
porting any right, all the facts requisite to confer upon it the
jurisdiction it exercised must be averred and proved;? they

cannot be presumed.*

130; Cox v. Thomas, 9 Grattan, 838 ;
Sears v. Terry, 26 Conn. 273. In Grig-
non v. Astor, uf supra, the S8upreme Court
of the United States said: ** The true
line of distinction between courts whose
decisions are conclusive if not removed
to an appellate court, and those whose
proceedings are nullities if their jurisdie-
tion does not appear on their face, is this :
a court which is competent, by its consti-
tution, to decide on its own jurisdiction,
and to exercise it to final judgment, with-
out setting forth in its proceedings the
facts and evidence on which it is ren-
dered, whose record is absolute verity,
not to be impugned by averment or proof
to the contrary, is of the first description ;
there can be no judicial inspection be-
hind the judgment, save by the appellate
power. A court which is so constituted
that its judgment can be looked through
for the facts and evidence which are
neoessary to suatain it; whose decision
is not evidence of itself to show jurisdic-
tion and its lawful exercise, is of the
latter description : every requisite for
either must appear on the face of their
proceedings, or they are nullities.”

1 Harvey v. Tyler, 2 Wallace, 828.

% Thatcher v. Powell, 8 Wheaton, 119 ;
Walker v. Turner, 9 Ibid. 541; Harvey
v. Tyler, 2 Wallace, 828 ; Granite Bank
©. Treat, 18 Maine, 840 ; Morse v. Presby,
5 Foster, 209; Hall v. Howd, 10 Conn.
514; Brooks v. Adams, 11 Pick. 441 ;
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Jones v. Reed, 1 Johns, Cases, 20 ; Cleve-
land v. Rogers, 6 Wendell, 438 ; Dakin
v. Hudson, 6 Cowen, 221 ; Mills v. Mar-
tin, 19 Johns, 7; People v. Koeber, 7
Hill (N.Y.), 89; Corwin v. Mermritt, 8
Barbour, 841; Harrington v. People, 6
Ibid. 607; Camp v. Wood, 10 Watts,
118; Boarman o, Patterson, 1 Gill, 872 ;
Harshaw o. Taylor, 8 Jones, 513 ; Tift v.
Griffin, § Georgia, 185; Commissioners
v. Thompson, 18 Alabama, 694; Owen
v. Jordan, 27 Ibid. 608 ; Reeves v. Clark,
b Arkansas, 27 ; State v. Metzger, 26 Mis-
souri, 65 ; Rowan v. Lamb, 4 G. Greene,
468 ; Wight v. Warner, 1 Douglass, 884 ;
Bryan v. Smith, 10 Michigan, 229 ; Super-
visors v. Le Clere, 4 Chandler, 66 ; Cow-
ard v, Dillinger, 56 Maryland, 59; West
v, Woolfolk, 21 Florida, 189.

8 Sears v. Terry, 26 Conn. 278 ; Frary
v. Dakin, 7 Johns. 75 ; Morgan v. Dyer,
10 Ibid. 161 ; Mills v. Martin, 19 Ibid. 7 ;
Wyman v. Mitchell, 1 Cowen, 816 ; Da-
kin ». Hudson, 6 Ibid. 221 ; Otis v. Hitch-
cock, 8 Wendell, 433 ; Stephens v. Ely, 6
Hill (N. Y.), 607 ; Ford v. Babcock, 1
Denio, 158.

4 Green v. Haskell, 24 Maine, 180;
Bridge v. Ford, 4 Mass. 641; Hall w.
Howd, 10 Conn. 514 ; Snediker v. Quick,
1 Green, 8306 ; Stata v. Shreeve, 3 Green,
87 ; Bridge v. Bracken, 8 Chandler, 75 ;
Wight 9, Warner, 1 Douglass, 884;
Chandler v. Nash, § Michigan, 409 ; Fire.
baugh v. Hall, 63 Illinois, 81.
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When a court of general jurisdiction is invested, by statute,
with special powers, to be exercised, not through its ordinary
process and modes of procedure, but in an extraordinary mode
prescribed by statute, neither the jurigdiction nor the remedy is
to be extended beyond the legislative grant;! hut the proceed-
ings of the court must be regarded as those of a court constituted
with special and limited jurisdiction, and will be held invalid if
the facts conferring jurisdiction do not appear.?

The propositions thus briefly stated will be seen to hear on at-
tachment proceedings.

§ 86. Any movement by a court is an exercise of jurisdiction.?

In attachment proceedings the issue of the writ of attachment

is such a movement;* and where the right to exercise jurisdic-

tion in that mode depends upon the exhibition, by affidavit, of

- certain facts, it is the affidavit which brings the power of the

court into action. If there be no affidavit, the whole attachment
proceeding is incurably void.®

§ 87. Hence, in an attachment suit, under any system requir-
ing an affidavit, it is always the defendant’s right, and may be-
come that of others, to question the exercise of jurisdiction in the
particular case through attachment, because of the want of legal
foundation therefor.

In this connection, therefore, importance attaches to the point
whether the defendant was personally served with process in the
action. If he was, or if he appear to the action without service,
the cause becomes mainly a suit in personam, with the added in-
cident, that the property attached remains liable, under the con-
trol of the court, to answer to such demand as may be established

against him by the final judgment of the court.®

1 Pringle v. Carter, 1 Hill (8. C.), 53 ;
Vann ». Adams, 71 Alabama, 475.

2 Willismson v. Berry, 8 Howard Sup.
Ct. 495; Boswell v, Otis, 9 Ibid. 836 ;
Ransom v. Williams, 2 Wallace, 313 ;
Morse ». Presby, 5 Foster, 209 ; Eaton
v. Badger, 38 New Hamp. 228, Denning
v. Corwin, 11 Wendell, 647 ; Striker v.
Kelly, 7 Hill (N. Y.), 9 ; Embury v. Con-
ror, 3 Comstack, 511 ; Gray v. McNeal,
12 Georgia, 424 : Foster ». Glazener, 27
Alabama, 891;: Haywood ¢. Collins, 60
Ilinois, 328; Firebangh ». Hall, 63 Ibid.
81; Cooper v. Sunderland, 8 Iowa, 114;

In such case,

Christie * Unwin, 11 Adolphus & Ellis,
878 ; Muskett v. Drummond, 10 Barne-
wall & Cresswell, 153.

3 Rhode Island v. Massachusetts, 12
Peters, 657 ; Grignon v. Astor, 2 Howard
Sup. Ct. 819.

$ Non potest quis sine brevi agers.
Fleta, 1. 2, c. 18, § 4 Nemo sine actione
experitur, et hoc non sine brevi sive libello
conventionalt., Bracton, 112.

5 Inman ». Allport, 65 Illinois, 540 ;
Endel v. Leibrock, 33 Ohio State, 254.

8 Cooper ». Reynolds, 10 Wallace, 308.
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AFFIDAVIT FOR ATTACHMENT.
if he make no question of the right of the court to exercise juris-
diction over him by attachment, the proceedings, however defec-
tive the affidavit, will be valid; and the rights acquired through
them will not depend on the attachment for their validity, but
upon the judgment; which, in such case, cannot be impeached in
any collateral proceeding.?

When, therefore, the defendant appears to the action, and in
any authorized way assails the attachment on account of absence
of, or insufficiency in, the affidavit, his motion or plea is based,
not upon mere irregularity in the proceedings, but upon the want
of proper foundation for the exercise of jurisdiction over him in
that particular mode. If his motion or plea be sustained, the
writ, and all proceedings under it, are coram non judice and
void,? unless the defect be amendable, and be amended; and no
such amendment can be made, unless authorized by law expressly
applicable to such cases.®

§ 87 a. The matter, for present consideration, however, is not
the defendant’s proceedings to defeat the attachment ; but whether,
and to what extent, attachment proceedings may be assailed col-
laterally for infirmity in the affidavit, when title is claimed
through them. If vulnerable at all in this respect when so as-
sailed, it must be because the affidavit was not lawfully sufficient
to support jurisdiction by attachment; for no doctrine is better
-gettled than that mere errors and irregularities in judicial action
-cannot be questioned collaterally, but must be corrected by some
«direct proceeding for that purpose, either before the same court,
‘o set them aside, or in an appellate court.*

But it is equally well settled that the jurisdiction of any court,
exercised in any case, may be assailed in other courts, in which

1 Toland v. Sprague, 12 Peters, 300.

2 Smith v. Luce, 14 Wendell, 287 ;
Ex parte Haynes, 18 Ibid. 611 ; Bx parte
Robinson, 21 1bid. 672 ; In re Faulkner,
4 Hill (N, Y.), 598; In re Bliss, 7 Ibid.
187 ; Mantz v. Hendley, 2 Hening &
MunYford, 808; McReynolds v. Neal, 8
Humphreys, 12; Maples v. Tunis, 11
Ihid. 108 ; Wight ». Warner, 1 Douglass,
384 ; Buckley ». Lowrey, 2 Michigan,
418 ; Clark ». Roberts, 1 Illinois (Breese),
222 ; Cadwell v, Colgate, 7 Barbour, 253 ;
Bruce v. Cook, 6 Gill & Johnson, 845 ;
Kennedy ». Dillon, 1 A. K. Marshall,
354 ; McCulloch v. Foster, 4 Yerger, 162 ;
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Conrad v. McGee, 9 Ibid. 428 ; Whitney
v. Branette, 15 Wisconsin, 61.

8 Brown v. McCluskey, 26 Georgia,
577; Cohen v Manco, 28 Ibid. 27;
Slaughter o, Bevans, 1 Pinney, 348 ;
Halley ». Jackson, 48 Maryland, 254 ;
Marx . Abramson, §3 Texas, 264 ; Ben-
nett v. Zabriski, 2 New Mexico, 7, 176.

¢ Kempe's Lessee o. Kennedy, 5
Cranch, 178 ; Thompson v Tolmie, 2
Peters, 157 ; Voorhees v. Bank U. 8., 10
Ibid. 449, Harvey v. Tyler, 2 Wallace,
828 ; McGavock v Bell, 8 Coldwell, 512 ;
Gibbons v. Bressler, 61 Illinois, 110;
Kruse ». Wilson, 79 Ibid. 288 ; Gilkeson
v. Knight, 71 Missouri, 408.
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§ 878
its proceedings are relied on by a party claiming the benefit of
them ;! and if there pe found in them a total want of jurisdic-
tion, they may, by the court in which they are questioned, be
rejected as a naullity, conferring no right and affording no
justification.?

And no court exercising a special and limited power can so
determine its right to take jurisdiction through that power in a
given case, as to preclude one not a party to the proceedings
from questioning that right in a collateral inquiry; for, as the
validity and conclusiveness of the decision on that point must

depend on the authority of the court to make it, the decision

cannot be conclusive evidence. of that authority. This would be
saying that the court had jurisdiction to decide, because it had
decided that it had jurisdiction.?

§ 87 5. It is where attachment proceedings are purely ez parte
— the defendant not being personally served with process, and
not appearing to the action — that the collateral impeachment
of the attachment for jurisdictional defect may be to him, or to
persons claiming under him, a matter of signal importance.
There the proceeding is simply one to take, by process of law,
one man’s property, and, without his assent or knowledge, give
it to another: a severe recourse, in derogation of the common
law; in regard to which nothing in favor of jurisdiction is to be
presumed, and which the law demands shall be pursued in con-
formity with the statute under which it is taken, or no title will
pass through its instrumentality.*

1 Flliott v. Peirsol, 1 Peters, $28;
Shriver ». Lynn, 2 Howard Sup. Ct. 43 ;
Russell ». Perry, 14 New Hamp. 152;
Hall ». Williams, 8 Pick. 232; Aldrich
v. Kinney, 4 Conn. 380 ; Borden v. Fitch,
15 Johns. 121; Starbuck v. Muiray, 6
Wendell, 148 ; Shumway v. Stillman, 4
Cowen, 292 ; Noyes v. Butler, 8 Barbour,
613 ; Chernung Bank ». Judson, 4 Selden,
254 Holt v. Alloway, 2 Blackford, 108 ;
Earthman v. Jones, 2 Yerger, 484 Rogers
v. Coleman, Hardin, 418 ; Davis v. Con-
nelly, 4 B. Monroe, 136.

2 Thompeon v. Tolmie, 2 Peters, 157 ;
Voorhees v. Bank U. 8., 10 Ibid. 449.
For cases in which it has been held that
jadgment against a garnishee will not
protect him, where the court has no juris-
diction of the defendant, see post, § 696.

8 Broadhead ». McConnell, 8 Barbour,
175; Wheeler v. Townsend, 3 Wendell,
247 ; Sears v, Terry, 26 Conn. 278.

¢ Thatcher v. Powell, 6 Wheaton, 119 ;
Ronkendorff ». Taylor, 4 Peters, 849 ;
Parker v. Overman, 18 Howard Sup. Ct.
187 ; Rsnsom v. Williams, 2 Wallace,
818; Denning v. Smith, 3 Johns. Ch’y,
832 ; Jackson v. Shepard, 7 Cowen, 88;
Atkins v. Kinnan, 20 Wendell, 241 ;
Bloom v. Burdick, 1 Hill (N. Y.), 130 ;
Sharp v. Speir, 4 Ibid. 76; Sherwood ».
Reade, 7 Ibid. 484; Corwin v. Merritt, 8
Barbour, 841; Harrington v. People, 6
Ibid. 607 ; Kelso v. Blackburn, 8 Leigh,
209 ; Barksdale v. Hendree, 2 Patton, Jr.,
& Heath, 48.
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§ 87 ¢. As will appear in a succeeding portion of this chap-
ter,! an attachment issues in some States as a matter of right,
upon affidavit being made that certain facts exist; while in
others it is required that the officer shall be satisfied, by affidavit
presented to him, of the existence of the facts. In the former
case the officer’s duty is merely ministerial, involving no inquiry
on_his part, except as to whether particular facts are sworn to;
in the latter, his functions are judicial, as well as ministerial;
he must be satisfied judicially, by the affidavit, not merely that
the facts are sworn to, but that the evidence is sufficient to prove
that they really exist. It will be noticed that the cases about to
be cited, in which attachments have been successfully assailed
collaterally on account of insufficient affidavit, have arisen under
each of those systems.

§ 88. The cases in which ez parte attachment proceedings
have been successfully assailed collaterally, for insufficiency in
the affidavit to sustain jurisdiction, were those in which title to
property was claimed through those proceedings. Such have
arisen in New York, where the officer issuing the attachment
acts judicially in determining whether the facts stated in the
affidavit establish the ground of attachment; and in Tennessee
and Missouri, where the writ iasues upon a.ﬂidawt simply of the
existence of certain facts. In all those States the question arose
in actions of ejectment. In New York, the plaintiff claimed
title as a purchaser at a sale made by trustees, appointed under
the law of that State, in a proceeding by attachment; the trustees
being there empowered to-sell the property attached. The title
thus set up was assailed for want of jurisdiction in the officer
who issued the attachment, because of the defective character of
the affidavits, in not laying a sufficient ground for its issue. The
court went into an examination of the affidavits, and declared
them insufficient, and held that the attachment was void; that
the subsequent proceedings fell with it; and that the sale by the
trustees conferred no title on the purchaser. “There was,” said
the court, “conferred upon the judge who issued the attachment
a special and limited jurisdiction. It is well settled that when
certain facts are to be proved to a court having only such a juris-
diction, as a ground for issuing process, if there be a total defect
of evidence as to any essential fact, the process will be declared
void, in whatever form the question may arise. But when the
proof has a legal tendency to make out a proper case, in all its

1 Post, §§ 97-100.
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parts, for issuing the process, then, nlthough the proof may be
slight and inconclusive, the process will be valid until it is set
aside by a direct proceeding for that purpose. In one case, the
court acts without authority; in the other, it only errs in judg-
ment upon a question properly before it for adjudication. In
one case, there is a defect of jurisdiction; in the other, there is
only an error of judgment. Want of jurisdiction makes the act
void ; but a mistake concerning the just weight of evidence only
makes the act erroneous, and it will stand good until reversed.” !
The cases in Tennessee are of the same character. In one of
them the court said: “It appears from the record of these pro-
ceedings, that the affidavit was defective, in not stating the cause
for which the attachment issued, whilst the attachment is good
in point of form, and assumes, in effect, that a perfect affidavit
was made. It is now insisted that the writ of attachment shall
be conclusive as to all the material facts it agssumes, and that it
can neither be aided nor impaired by reference to the affidavit
required in such cases; that the affidavit is not required to be
recorded with the other proceedings in the Circuit Court, and
that therefore we can take no judicial notice of it. It will be
observed, however, by reference to the act just referred to, that
it is required that the affidavit be made part of such record.
We think it a reasonable and proper rule that the validity of this
description of judicial sales shall be tested by the record of the
Circuit Court, made in pursuance of the statute. It was in-
tended by the statute that such record should be the proper and
permanent memorial of the validity of the sale. The affidavit
forms & material part of the record, and we think we are not
precluded by the writ of attachment from taking judicial notice
of it. . . . The affidavit was materially defective, and was not
amended. The consequence is, that the judgment and execution
on the attachment were void, and the sale communicated no title
to the purchager.” 3
In Missouri, the statute requires the plaintiff, before an attach-
ment can issue, to file an affidavit, stating that he has a just
demand against the defendant, and the amount thereof which
the affiant believes the plaintiff ought to recover, after allow-
ing all just credits and set-offs, and that he has good reason to
1 Staples ». Fairchild, 8 Comstock, 41 ; Arnold, 5 Michigan, 88, where a title de-
Miller v. Brinkerhoff, 4 Denio, 118. rived through ex parte attachment proceed-
3 Maplea v. Tunis, 11 Humphreys, 108 ; ings was held invalid, because the affidavit
Counrad ». McGee, 9 Yerger, 428 ; Stewart was made several days before tho attach-

r. Mitchell, 10 Heiskell, 488 ; Rumbough ment issued.
v. White, 11 Ibid, 260. Boe¢ Wilson v.
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believe, and does believe, the existence of one or more of the
causes which according to the provisions of the statute, would en-
title the plaintiff to sue by attachment. There an attachment
was issued upon an affidavit which entirely omitted any state-
ment about the plaintiff’s demand, such as the law required, and
merely stated that to the best of affiant’s knowledge and belief
the defendants were non-residents of the State. The attachment
was levied on real estate, and the suit was prosecuted ez parte
to judgment, the defendant being notified by publication. Under
execution the land was sold, and the validity of the title there-
by acquired was the point in controversy; the decision of which
turned on the question whether the court had ever acquired juris-
diction of the attachment proceeding. The court held, that the
affidavit was no foundation for the exercise of jurisdiction, and
that no title passed under the sale.! And in a similar case in
the same State, a like result was reached, where the paper de-
scribed and referred to by the clerk as the one upon which the
writ of attachment issued, was not signed by either the affiant or
the clerk; and was therefore held to be no affidavit.?2 But the
Missouri court, after twice holding the position stated in this
scction, overruled it, on the ground that by the Missouri statute
an affidavit for attachment may be amended; that there was
enough in the affidavit in question to amend by; and that judi-
cial proceedings which are amendable cannot in a collateral pro-
ceeding be declared void.?

§ 88 a. Another instance of the successful assailing collaterally
of an attachment proceeding arose in Mississippi, under a judg-
ment rendered against a garnishee, in an attachment suit where
the defendant was not served, but judgment against him was
taken by default, on proof of publication. In such a case the
statute required a bond to be given by the plaintiff, before any
sale should be made, or execution issued against any garnishee,
conditioned that if the defendant should appear within a year
and a day, and disprove the debt, then the plaintiff should re-
store the money received toward the satisfaction of his demand,
or 80 much thereof as should be disproved or avoided; and any
sale made without such bond being given should be utterly void.
Execution was issued upon the judgment against the garnishec
without such a bond having been given, and under it land of the

1 Bray v». McClury, 55 Missouri, 128 ; 870; Third Nat. Bank v. Garton, 40 Mis-
Burnett ». McCluey, 78 Ibid. 676. souri Appeal, 113.
2 Hargadine v. Van Horn, 72 Missouri, 8 Burnett v. McCluey, 92 Missouri, 230.
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garnishee was sold; and it was held, that owing to the plaintiff’s
failure to give the bond, the execution and the sale thereunder
were wholly void.?

§ 89. From what has been presented in the preceding sections
of this chapter, the following propositions in regard to ez parte
attachment proceedings, under any system requiring an affi-
davit as the ground for issuing the writ, may be considered
established :

1. The issue of a writ of attachment is & movement in the
exercise of jurisdiction.

2. There is no lawful right to make that movement, unless
such ground be laid therefor, by affidavit, as the law prescribes.

3. If there be no affidavit, or if there be one, but with a total
absence therefrom of statement of any fact prescribed by law as
esgsential to the issue of the writ, then, in either such case, the
writ i8 coram non judice and void.

4. If, however, the affidavit have a legal tendency to make out
a case, in all its parts, for issuing the writ, then the jurisdiction
will be sustained, though the affidavit be defective, until the
proceedings are set aside in some direct resort for that purpose.

5. The proceedings in ez parte cases under a void attachment
may, in a collateral inquiry, be rejected as a nullity by any
court in which rights are asserted under them.

§ 89 a. These propositions hinge upon the issue of the writ as
the first movement in the exercise of jurisdiction. If lawfully
issued, and if property of the defendant be attached under it,
then the foundation for further judicial action is laid. But, if
unlawfully issued, nothing done under it in ez parte cases can
claim validity. For, a8 no jurisdiction in personam exists as to
the defendant, whether the court can lawfully act at all depends
upon its right to exercise jurisdiction ¢n rem. If there be neither
person nor thing for its jurisdiction to act upon, the whole pro-
ceeding necessarily falls.? Every such suit, therefore, proceeds
to final judgment upon the assumption that, through the opera-
tion of the writ, the defendant’s property has been lawfully sub-
jected to the power of the court. But if it was attached under a
writ unlawfully issued, it has not, in contemplation of law,
been at all subjected to that power, and no dominion which the
court may, through the forms and agencies of the law, exercise

1 Hiller v. Lamkin, 54 Mississippi, 14. S Ante, § 5 ; post, § 449.
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over it, can devest the defendant’s title to it; for it is a domin-
ion without jurisdictional right.

If these views be not correct, then it would seem that all col-
lateral inquiry into the legality and validity of ez parte attach-
ment proceedings can be precluded by the mere production of a
writ, no matter how unlawfully issued, with a return thereon of
property attached; thus making the writ and return incontrover-
tible evidence of their own legality. Should this ever become
settled law, of course the rule caveat emptor, universally and im-
memorially applied to purchasers at judicial sales,! would be

. inapplicable to this class of cases.?

§ 89 5. But it is only in regard to jurisdiction that the judi-

cial action of any court may be

1 The Monte Allegre, 9 Wheaton, 616 ;
Smith v. Painter, 5 Sergeant and Rawle,
223 ; Yates v. Bond, 2 Nott & McCord,
882; Murphy ». Higginbottom, 2 Hill
(8. C.), 897 ; McWhorter v. Beavers, 8
Georgia, 300; O'Neal v. Wilson, 21 Als-
bama, 288 ; Lang v. Waring, 25 Ibid. 625 ;
Vattier v. Lytle, 8 Ohio, 477; Creps ».
Baird, 8 Ohio State, 277; Rodgers wv.
Smith, 2 Indiana, 526 ; Boggs v. Hargrave,
16 California, 559 ; Arendale v. Morgan,
5 Sneed, 703.

2 In Voorhees v. Bank U. 8., 10 Peters,
449, the Supreme Court of the United
States said : ‘‘Some sanctity should be
given to judicial proceedings ; some time
limited, beyond which they should not be
questioned ; some protection afforded to
those who purchase at sales by judicial
process ; and some definite rules estab-
lished, by which property thus acquired
may be transmissible, with security to
the possessors.” Undoubtedly sound as
general propositions; but, on the other
hand, sanctity is not attributable to ju-
dicial proceedings devoid of jurisdictional
right ; nor is protection — save by statu-
tory limitation, based on adverse posses-
sion —due to a purchaser at a sale in
pursuance of a judgment which.the court
had no authority to render. More es.
pecially should no man's property be
taken from him and given to another,
unless by lawful authority lawfally pur-
ened ; and the duty of guarding an ab-
sent one against the unlawful seizure
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collaterally impugned. As we

and transfer o his property, without his
knowledge, is more sacred, and more
consonant with the maxims of law and
the dictates of justice, than that of shield-
ing a volunteer purchaser at a judi
cial sale; upon whom, in law, is the
obligation to see that the proceedings
through which he seeks to acquire a title
rest on & sure foundation of jurisdiction.
In Wilson v. Arnold, 5 Michigan, 98, the
Coutt said : * When the want of jurisdic-
tion appears on the record of a court of
general jurisdiction, the record is a nullity,
and no rights can be acquired under it.
To hold otherwise would be giving to
courts a right, by the form of law only,
to take property from an individual
against his consent, and give it to an-
other, by an ex parte proceeding not au-
thorized by law. If it be said, It is
hecessary to protect innocent purchasers,
we reply, When ome of two innocent per-
sons must suffer, he who is most in fault
must be the victim. Now, who is most
in fault, — the defendant in the attach-
ment siiit, who knows nothing of the
proceedings against him, or he who pur-
chases property under such proceedings,
without looking into them to see whether
they are authorized by law ? It is a well-
settled principle, that one who purchases
property without looking imto the title-
deed of his grantor is, by his own negli-
gence, chargeable with notice of any
defect in the title appearing on the face
of the deed.”
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have seen, it cannot be on account of mere errors and irregulari-
ties.! When jurisdiction appears, the maxim omnia presumun-
tur rite esss acta applies in favor of the proceedings of every
court, whether superior or inferior, or of general or limited
jurisdiction.?

In such case the title aequired through the attachment will be
sustained, though it should afterwards be shown that the allega-
tions in the affidavit upon which the writ issued were false.
Thus, in New Jersey, a bill in equity was dismissed, which
sought to set aside a sale of real estate under attachment pro-
ceedings, on the ground that the defendant, who had been sued
a8 & non-resident, was, in fact, when the attachment issued, a
regident. The court held, that in the attachment suit the foun-
dation of the proceedings and of jurisdiction was, not the non-
residence of the defendant, but the plaintiff’s affidavit of that
fact; and that the proceedings could not be collaterally assailed
a8 void, by showing the falsity of the affidavit; though if its fal-
gity had, while the action was pending, been therein shown, the
writ would have been quashed. 3

§ 90. If in the proceedings of a court exercising a special and
limited jurisdiction the facts which authorize its exercise ought
to appear, how must they appear? Manifestly, by the record.
Whatever, in such case, is requisite to show that the action of a
eourt is coram judice, must necessarily be a part of the record in
the case in which the jurisdiction is exercised. Hence, wher-
ever in attachment cases the point has been presented, it has
been ruled that the affidavit is part of the record.4 If no affida-
vit appears, it was held, in Indiana, that no evidemce — save,
perhaps, im the case of loss or destruction — is admissible to
prove that one was made: even a recital in the writ to that effect

1 Ants, § 87 a.

3 Cooper » Sunderland, -3 Iowa, 114;
Morrow v. Weed, 4 Ibid. 77 ; Little ».
BSinnett, 7 Ibid. 324; State v. Berry, 12
Ibid. 58 ; Rowan 0. Lamb, 4 G. Greene,
468; Commissioners ». Thompeon, 18
Alabama, 694; S8heldon v. Newton, 8
Ohio State, 494; Reeves v. Townsend,
2 Zabriskie, 306; Panl v. Hussey, 35
Maine, 97 ; State v. Hinchman, 27 Penn.
State, 479 ; Fowler v. Jenkine, 28 Ibid.
176 ; Wall ». Wall, 28 Mississippi, 409 ;
Cason v. Cason, 81 Ibid. 578; Fox ».
Hoyt, 13 Conn. 491; Raymond e. Bell,
18 Ibid. 81 ; Wight v. Warner, 1 Doug-

lass, 384 ; Wells v. Stevens, 2 Gray, 115 ;
Harrington v». People, 6 Barbour, 607;
Morse ». Presby, 5 Foster, 299.

8 Weber v. Weitling, 3 New Jersey
Eq. 441, See Foster v. Higginbotham,
49 Georgia, 268 ; Dow ». Smith, 8 Ibid.
551 ; Dwyer v. Testard, 66 Texas, 432.

¢ Staples v. Fairchild, 8 Comstock, 141 ;
Shivers ». Wilson, 5 Harris & Jobnson,
180; Ford v. Woodward, 8 Smedes &
Marshall, 260; Maples v. Tunis, 11
Humphreys, 108 ; Conrad ». McGee, 9
Yerger, 428 ; Watt v. Carnes, 4 Heiskell,
532 ; Goes v. Board of Com'rs, 4 Coloradd,

468.
(791



§90¢ AFFIDAVIT FOR ATTACHMENT. [cHAP. V.

will not prove the fact, nor sustain the proceeding.! On the
other hand, in the United States Circuit Court for Ohio, in a
case where an attachment proceeding was assailed collaterally,
because the record showed no affidavit, the court said, it could
not presume there was no affidavit, because none was copied into
the record; for in making up the record the clerk might have
omitted the affidavit, supposing it not to be part thereof.? And
in Missouri, where the court could not learn from the record
whether there was, in fact, an affidavit; and neither party
showed, or offered to show, that an affidavit was or was not
made; and the attachment was issued out of a court of general
jurisdiction; it was held, that its judgment could not be ques-
tioned in a collateral proceeding,?®

If there be an affidavit, but not filed, the fact that it was deliv.
ered to the officer before the writ issued, and was the ground of
its issue, but that he failed at the time to file it, may be proved
by him, so as to authorize it to be filed nunc pro tunc.*

§ 90 a. The requirement of an affidavit to be filed in the
clerk’s office, before an attachment can issue, is sufficiently met
by the filing of a petition, sworn to, and containing the allega-
tions required to be made in an affidavit. The petition supplies
the place of, and dispenses with, a separate affidavit.5

§ 90 5. Where the affidavit is made on the same day that the
writ issues, and speaks of being annexed to the writ, the fact
that its language implies that it was made after the writ is no
ground for impeaching its validity. Where two acts are done at
the same time, that shall be considered to take effect first which
ought in strictness to have been done first in order to give it
effect.®

L4

§ 90 ¢. The omission of the statement of a venue in connec-
tion with the affidavit does not vitiate if; the venue being, in
fact, no part of the affidavit, but merely intended to show, by
an inspection of the instrument, whether it was made within the
jurisdiction of the officer who administered the oath.?

1 Bond v. Patterson, 1 Blackford, 84.  Shaffer v. Sundwall, 33 Iowa, 579 ; Miller
2 Biggs v. Blue, 56 McLean, 148. v. Chandler, 20 Louisiana Annual, 88;
8 Sloan v. Mitchell, 84 Missouri, 546. Watts v. Harding, 5 Texas, 886.
¢ 8impson v. Minor, 1 Blackford, 229. ¢ Hubbardston L. Co. v. Covert, 85
See Brash v. Wielarsky, 36 Howard Pract. Michigan, 254.
258. 7 Struthers v. McDowell, 5 Nebraska,
8 Scott v. Doneghy, 17 B. Monroe, 821 ; 491.
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§ 90 d. It is not necessary that the affidavit be made before
the officer by whom the writ is issued; it may be made before
any officer authorized to administer oaths.?

§ 91. In practice, the first point to be ascertained is, whether,
in fact, an affidavit was made. There may be in the record what
was designed for, and yet may not be, an affidavit, because not
properly authenticated. The absence of the party’s signature
does not prove that he was not sworn, for it is not necessary to
constitute an affidavit, unless required by statute, that the party
making should sign it.2 It is otherwise, however, where there
is no official authentication; though, under some circumstances,
that has been supplied by implication from the contents of the
record, and even by parol proof. Thus, where that appeared
among the papers, which wanted only the signature of the judge
to the jurat to make it a complete affidavit; and across the face
of the document were written the words “sworn and subscribed
before me,” in the handwriting of the judge, but not signed by
him; and immediately below, and on the same paper, was
written the order for the attachment to issue, which was signed
by him; and both the unfinished jurat and the order bore the
same date; and the order recited that the judge had read the
petition, affidavit, and the documents annexed; it was held,
that he acted on the paper as an affidavit sworn to before him-
self; that in signing the order containing that expression, he, by
the strongest implication, certified that it had. been sworn to
before himself; and that the want of his signature to the jurat
was no suffic’ent ground for dissolving the attachment.? So,
where the affidavit was sworn to before the clerk of the court
who signed the jurat, adding to his name only the word clerk,
and did not affix the seal of the court; it was considered that
the affidavit, though irregular, was not so defective as to make
the attachment void.* So, where the affidavit was stated in the
jurat to have been sworn to before one who signed his name,
without adding thereto any official designation, but the writ was
signed by a person in the same name, as clerk of the court in
which the suit was brought; the court presumed that the affidavit

1 Wright v. Smith, 66 Alabama, 545. = Farmers’ Bank v. Gettinger, 4 West Vir.

2 Redus ¢. Wofford, 4 Smedes & Mar- ginia, 805 ; Cook v. Jenkins, 80 Iows,
shall, 579 ; Bates v. Robinson, 8 Towa, 452 ; Kruse v. Wilson, 79 Illinois, 2383.
310. 8ed contra, Cohen v. Manco 28 4 Simon v. Stetter, 25 Kansas, 155;
Georgia, 27. Cartwright ». Chabert, 8 Texas, 261 ; May

% English ». Wall, 12 Robinson (T.a.), r. Ferrill, 22 Ibid. 340 ; Whittenberg v.
182. See White v. Casey, 25 Texas, 552 ; Lloyd, 49 Ibid. 633.
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was sworn to before the same officer.! But where the papers do
not justify such an implication, the absence of an official attesta-
tion to the affidavit has been held to be fatal to it.? In Ala-
bama, however, in a case of this description, it was considered
that, upon a motion to quash the attachment, everything dis-
closed by the proceedings should be taken to be true; that the
court would suppose the affidavit to have been regularly taken;
and that if such was not the fact, it was to be taken advantage of
by plea in abatement, and not by motion to quash.? Afterwards,
in another case, of identical character, the defendant pleaded
in abatement the want of the signature of the officer; to which
the plaintiff replied that the affidavit was in point of fact made;
to which replication the defendant demurred; and it was held,
that the plea was fully answered by the replication, and that,
though it would have been more regular for the officer to have
certified the affidavit, the court were not prepared to say that his
omission to do 8o necessarily vitiated the proceedings.t And, in
the same State, where an affidavit was not signed by the clerk,
and the defendant pleaded that fact in abatement of the writ, the
-court said that was an immaterial issue, and allowed the clerk to
certify the affidavit after the plea in abatement was filed.® And
in Iowa, where the affidavit was not signed by the affiant, nor
certified by the clerk of the court, it was not considered a good
ground for quashing the writ, when the court was satisfied from
evidence that the affidavit was in fact sworn to before the writ
issued, and that the failure of the plaintiff to sign the affidavit,
and of the officer to certify it, resulted merely from oversight
consequent upon the haste in which the act was done.® And so in
Maryland,” and Arkansas.®

§ 91 a. If a person holding the office of clerk of a court insti-
tute a suit by attachment in that court, his affidavit cannot be
made before his own deputy. If so made it is a nullity.?

§ 92. The next matter to be determined is, whether a particu-
lar affidavit, relied on to sustain the attachment, was, in fact,

1 Singleton v. Wofford, 4 Illinois (3 bama, 709. See Wiley v. Bennett, 9
Seammon), 576. Baxter, 581.

2 Birdsong v. McLaren, 8 Georgis, 521 ; $ Hyde v. Adams, 80 Alabama, 111.
‘Watt v. Carnes, 4 Heiskell, 532 ; Cooper ¢ Stout v. Folger, 34 Iowa, 71.
v. Sinith, 25 Towa, 269. 7 Farrow v. Hayes, 51 Maryland, 498.

3 Lowry v. Stowe, 7 Porter, 488. 8 Fortenheim v. Claflin, 47 Arkansas,

¢ McCartney v. Branch Bank, 8 Ala- 49.

9 Owens v, Johns, 59 Missouri, 89.
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made in the attachment suit. This would seem to be easily ascer-
tainable, by the title of the affidavit, or by its connection with
the papers in the cause; but still there are reported cases on this
point. An affidavit having no title, not referring to the sum-
mons or any other paper baving the title, not stating who the
deponent is, or what he has to do with the suit, or who is plain-
tiff or defendant, was held to be too indefinite to be the'basis of
an attachment.! But in Arkansas, where the affidavit was not
entitled in the suif, and did not describe the person who made
it, as plaintiff, or the debtor named in it as defendant, and was
not attached to any of the original papers in the cause, it was
considered sufficient.? And so in Florida.® And substantially
8o in Illinois,* Michigan,® and Texas.®

§ 93. There is ordinarily no difficulty in ascertaining whether
the affidavit was made by one authorized by law to make it; for
the statutory terms are usually sufficiently clear. Where the
law requires it to be made by the plaintiff, and mentions ne
other person by whom it may be made, the rule applied to attach-
ment bonds under like circumstances, that the act can be done
by no other than the plaintiff,” would be adopted; though the
Supreme Court of Alabama refused to apply it.® In the nature
of things, however, such a rule would be subject to exceptions.
Thus, it has been held, under such a statute, that an affidavit in
an action by & corporation may be made by its agent.? So,
where a suit was brought by A. to the use of B., and B.’s agent,
describing himself as such, made the affidavit, it was considered
that this met the terms of a statute requiring “the party applying
for the attachment, his agent, attorney, or factor,” to make the
affidavit.’® In Louisiana, however, an affidavit made by a third
person, not appearing to have any knowledge of the matter, was
held bad.1! If it appear, however, by the record, that the affiant
is a party to the suit, it is not necessary for him to make in the
affidavit any allegation of his interest therein.?

! Burgess ». 8titt, 12 Howard Pract. Mullan, 54; Mantz ». Hendley, 2 Hening
401. & Munford, 808 ; Pool v. Webster, 3 Met-
3 Cheadle ». Riddle, 6 Arkansas, 480 ; calfe (Ky.), 278.
Kinney v. Heald, 17 Ibid. 397. See Ruthe 8 Flake v. Day, 22 Alabams, 132.
¢. Green Bay & M. R. BR. Co., 87 Wiscon- 9 Trenton Banking Co. v. Haverstick,

sin, 344. 6 Halsted, 171.
3 West v. Woolfelk, 31 Florida, 189. 10 Murray ». Cone, 8 Porter, 250,
4 Harris v. Lester, 80 Illinois, 807. 11 Baker v. Hunt, 1 Martin, 194.
§ Beebe v. Morrill, 76 Michigan, 114, 12 Bosbyshell v. Emanuel, 12 Smedes &
¢ Gray v. Steedman, 63 Texas, 95. Marshall, 63.

7 Post, § 181 ; Myers v, Lewis, 1 Mc-
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§ 98 a. In some States the law requires the affidavit to be
“made by the plaintiff or some person for him.” In such cases,
an affidavit made by a person other than the plaintiff will be
held to have been made for the plaintiff, whether it be so stated
therein or not. This was 8o ruled in a proceeding to reverse
the judgment in the attachment suit,! and also in a case involv-
ing title to real estate, sold under execution in an ez parte at-
tachment suit, which it was sought to have declared void because
of the insufficiency of the affidavit to autborize the issue of
an attachment.?

In California, where an attachment is issued by the clerk of
the court, “upon his receiving an affidavit by or on behalf of the
plaintiff,” showing statutory grounds for issuing the writ; it
was held, that a person making an affidavit on behalf of a plain-
tiff was not required to state whether his averments were based
upon direct knowledge, or upon information and belief; and that
when he stated facts positively without qualification, the court
would imply that they were within his knowledge. And the
court further said: “Neither is it required that the person who
makes affidavit in behalf of the creditor should show that he is
the agent of the creditor for the collection of the debt, or by
express averment that he makes it in his behalf, or that the facts
are peculiarly within his knowledge, or that there is any par-
ticvlar reason or excuse for the omission of the creditor to
make the affidavit himself; and there is nothing in the policy
of the law requiring the interpolation of such provisions by
construction.” 8

In Wisconsin, however, where the statute requires the affidavit
to be made by “the plaintiff, or some one in his behalf,” an affi-
davit was made by a person other than the plaintiff, and failed
to show that the affiant occupied the relation of agent, attorney,
or officer to the plaintiff, or that he made the affidavit on behalf
of the plaintiff, or that he had any knowledge of the amount
of the indebtedness of the defendant in the attachment to the
plaintiff; and it was held that the writ was no justification for
seizing property of the defendant.* And where the affidavit re-
cited, “J. K., on behalf of I. 8., being duly sworn,” etc., it was

1 Mandel ». Peet, 18 Arkansas, 236. ? Gilkeson v. Knight, 71 Missouri, 408 ;
See Fremont C. Co. v. Fulton, 103 Indi- Johnson v. Gilkeson, 81 Ibid. 55.
ana, 393 ; Stringer v. Dean, 61 Michigan, % Simpson v. McCarty, 78 California,
196. 175.
¢ Wiley v. Aultman, 53 Wisconsin, 560.
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held insufficient, and that the affiant should have sworn that he
made the affidavit on behalf of L. 8.2

If, as in West Virginia, an attachment may issue, on the
plaintiff’s filing with the clerk of the court “his own affidavit or
that of some credible person,” stating the grounds for obtaining
the writ; and an affidavit be made by a person other than the
plaintiff; he will be presumed to be credible until the contrary
appears ; he need not state in the affidavit that he is a “credible
mmn‘ ”3

§ 93 5. If a statute authorize an affidavit to be made by the
plaintiff’s agent or attorney, and it be made by a person other
than the plaintiff, he must be described in the affidavit as agent
or attorney, or it will be insufficient;2 but if he was in fact the
agent or attorney of the plaintiff, and omitted so to describe
himself, he may amend the affidavit so as to show that fact;* or
if the record show him to be the attorney, that is sufficient.®
And if he be 80 described, he need not swear that he is an agent
or attorney of the plaintiff.¢ Nor need it appear in the affidavit
that he had personal knowledge of the facts sworn to,” or why
the affidavit was not made by the plaintiff,® or what means the
affiant had of knowing the facts sworn to.®

Where an affidavit may be made by an attorney of the plain-
tiff, that term is not confined to an attorney in fact, but includes
an attorney at law.’® But in Louisiana, it was held not to au-
thorize an attorney at law, residing in another State, and- em-
ployed to attend in the State of his residence to the collection of
a debt, to come into Louisiana, without special authority from
his client, and take out an attachment, making the affidavit
himself, 1

§ 94. When a statute permits an affidavit to be made by an
agent, it is said that if he swear “to the best of his knowledge,”

1 Miller v. Chicago, M. & 8t. P. R. Co., 7 Anderson v. Wehe, 58 Wisconsin,
58 Wisconsin, 310. 615; Rice v. Morner, 64 Ibid. 599 ;
% Ruhl v. Rogers, 29 West Virginia, White v. Stanley, 20 Ohio State, 423.

779, 8 White v. Stanley, 20 Ohio State,
3 Willis v. Lyman, 22 Texas, 268; 423.

Manley v. Heedly, 10 Kansas, 88. 9 Gilkeson v. Knight, 71 Missouri, 408 ;
¢ Tracy v. Gunn, 29 Kansas, 508. Irwin v. Evans, 92 Ibid. 472.
§ Irwin v. Evans, 92 Missouri, 472. 10 Clark v. Morse, 16 Louisiana, 575 ;

¢ Wetherwax ». Paine, 2 Michigan, Austin ». Latham, 19 Ibid. 88.
555 ; Fremont C. Co. v. Fulton, 103 In- 11 Wetmore v. Daffin, § Louisiana An-
diana, 393 ; Irwin v. Evans, 92 Missouri, nual, 406.
472 ; Evans v. Lawson, 64 Texas, 199, .
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it will be sufficient.! So, where an attorney made affidavit of
the nature and amount of the defendant’s indebtedness, “upon
information and belief derived from and founded upon the
written admissions of the defendant, then in the attorney’s pos-
session,” it was sustained.? So, where an attorney swore that
he “is informed and believes and therefore states” that defend-
ant “is justly indebted to plaintiff ” in a certain sum, it was
held sufficient.! But where he is required by the statute to
swear “to the best of his knowledge and belief,” it is not suf-
ficient that he swear “to the best of his belief.”* Where
the statute authorized an affidavit to be made by an agent or
attorney, if the plaintiff be absent from the county, “in which
case the affidavit shall state his absence,” the omiesion of this
statement from an affidavit made by an atiorney was held to
vitiate it.®

§ 94 a. If the law require an averment in the affidavit of the
plaintiff ’s knowledge or belief of the facts alleged, and a person
other than the plaintiff makes the affidavit, it will be insufficient
if he allege his own knowledge or belief; he should allege that
of the plaintiff.® Under such a statate an affidavit was made by
an agent on behalf of certain named individuals, partners, trad-
ing under the name of A. T. S. & Co., and alleging “that the
said A. T. B. & Co. have good reason to believe,” &ec. ; and it
‘was objected to because it did not say that the individuals com-
posing the firm “had good reason to believe,” &ec. ; but the court
overruled the objection.” :

§ 95. In every affidavit for an attachment, there are two dis-
tinet parts, one relating to the plaintiff’s cause of action and the
amount due from the defendant to him, the other to the facts
relied on as a ground for obtaining the writ.

In regard to the first, it is as necessary to comply with all the
requirements of the law, as in reference to the second. If .the
law prescribe the terms in which the plaintiff shall allege his
claim, those terms must be fulfilled, or the attachment will fail.
Thus, where the law required the affidavit to show: 1. The
nature of the plaintiff’s claim; 2. That it is just; and 3. The

1 Bridges v. Williams, 1 Martin, N.8.  © Pool v. Webster, 3 Motcalfe (Ky.),

98. 278.

2 Howell v. Kingsbury, 15 Wisconsin, ¢ Dean v. Oppenheimer, 25 Maryland,
198. 368.

8 Mitchell v. Pitts, 61 Alabama, 219. 7 Stewart ». Katz, 30 Maryland, 834.

¢ Bergh v. Jayne, 7 Martin N. s, 609.
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amount which the affiant believes the plaintiff ought to recover;
the omission of the second of those allegations was held to be
fatal.l Bo, where the statute required it to appear by affidavit
that a cause of action exists against the defendant, specifying
the amount of the same and the grounds thereof; and the affida-
vit omitted to state the grounds; it was held, that there was no
jurisdiction in the court to issue the writ.2 And under the same
statute, an attachment was set aside because the affidavit merely
recited the facta relied on as a cause of action, without a direct
statement of their existence.? And under a statute requiring
the plaintiff to show, by affidavit, that one of the causes of action
specified in the statute existed against the defendant, and the
affidavit alleged that the defendant owed the plaintiff a certain
sum for goods, wares, and merchandise sold and delivered by
the plaintiff to the defendant, it was held not to show a cause
of action in favor of the plaintiff, but to be a mere recital, from
which the affiant concluded that such a right of action did exist;
and that he should have stated that the plaintiff had in fact sold
goods, wares, and merchandise to the defendant, of the value of
the sum mentioned, or for which the defendant had agreed to
pay that sum.* But where the action was upon a promissory
note, alleged to be wholly unpaid, it was held sufficient to aver
those facts.5

Under a statute requiring the affidavit to state the nature
of the plaintiff’s claim, it was considered sufficient to state that
the claim was for a certain sum “now due and payable to the
plaintiff from the defendants on an account for merchandise
sold by the defendants as auctioneers on commision for the
plaintiff.” ¢ And so, under a statute requiring the affidavit to
state the amount of the defendant’s indebtedness, “and that the
same is due upon contract, express or implied,” an affidavit
was sustained, which stated the amount, and “that the same is
due upon contract, express or implied;” it being considered
unnecessary to specify the particular description of contract
sued upon.” And under that statute an affidavit was sustained

1 Taylor v. 8mith, 17 B. Monroe, 586 ; Supreme Ct. 242 ; Smith v». Davis, 86
Worthington v. Cary, 1 Metealfe (Ky.), Ihid. 806.

470 ; Allen ». Brown, 4 Ibid. 842 ; Bailey $ Hamilton v. Penney, 86 New York
9. Beadles, 7 Bush, 883, ~ Supreme Ct. 265.

3 Zerega v. Benoist, 7 Roberteon, 199 : ¢ Ferguson v. Smith, 10 Kansaa, 394.
33 Howard Pract. 120 ; Richter v. Wise, See Dorrington v. Minnick, 15 Nebraska,
6 New York Supreme Ct. 70. 3897.

3 Manton v. Pocle, 67 Barbour, 830. 7 Klenk v. Schwalm, 19 Wiscensin,

4 Pomeroy v. Ricketts, 34 New York
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which omitted those words, but contained an averment of facts,
which, if true, constituted an express contract.! And where
the statute required the affidavit to show that the plaintifi’s
claim is just, an affidavit which failed to state that, but stated
facts - which showed the claim to be just, was sustained.?
And if the plaintiff’s claim appears in the affidavit to be one
for which an attachment may issue, but the statement is not
as full as might be desired, reference may be had to the
petition. 8

It is no objection to an affidavit that the facts set forth in it,
or in the petition, would seem to show that the plaintiff might
have claimed a larger sum in the suit than he did.* And it is not
essential that the amount should be set forth in terms in the affi-
davit, if the form of pleading be such as to require it to be stated
in the petition, and it be there stated, and be referred to in the
affidavit as the sum for which the attachment is obtained.® Such,
however, would not be the case where the common-law forms of
pleading are preserved. But where the cause of action and the
ground of attachment are both required to be set forth in the peti-
tion, and the affidavit refers only to the latter, the attachment
cannot be sustained, for there is nothing showing, under oath,
what amount is due.® .

The following case came up in Louisiana, where it is required
by the Code of Practice that the plaintiff shall make a declara-
tion under oath, at the foot of the petition, “stating the amount
of the sum due him.” The affidavit stated that the defendants
were indebted to the plaintiff “in a sum exceeding two thousand
dollars, ” and it was decided that it was specified with sufficient
certainty that at least that sum was due, and that the attach-
ment might well lie for that sum, and as it did not issue for a
greater, it could not be dissolved.” Under the same law, how-
ever, it was held, that where any sum the plaintiff might state
would be conjectural, it could not serve as the basis of a positive
oath, and an attachment would not lie; the case being that of

111. See Cope v. U. M. M. & P. Co., 1 201; Morgan v. Johnson, 15 Texas, 568 ;

Montana, 53. Watts v. Harding. 5 Ibid. 886; White-
1 Ruthe v. Green Bay & M. R. R. Co., more v. Wilson, 1 Texas Unreported Cases,
87 Wisconsin, 344. 218.

2 Wilkins v.Tourtellott, 28 Kansas, 825. ¢ Blakley v. Bird, 12 Iowa, 601 ; Kelly
8 Hart v. Barnes, 24 Nebraska, 782. v. Doonnelly, 29 Ibid. 70; Price ». Mer-
¢ Henrie v. Sweasey, 5 Blackford, 273; ritt, 13 Louisiana Annual, §26.

Evans ». Lawson, 64 Texas, 199 ¥ Flower v, Griffith, 12 Louisiana, 345.

& Boone v. Bavage, 14 Louisiana, 169; Sed contra, Jones v. Webster, 1 Pinney,
Soubersin v. Renaux, 6 Louisiana Annual, 845.
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one partner suing another for a specific amount, as a debt result-
ing from the partnership transactions, when there had been no
settlement of the partnership accounts.!

Where the law required the affiant to state “that the amount
of debt or sum demanded is actually due,” it was considered,
on a contest of the truth of the affidavit, not to mean that the
precise amount stated was actually due, but that the day of pay-
ment had arrived according to the contract; and that, if the
amount shown to be due was sufficient to give the court jurisdic-
tion, the attachment should not be discharged, unless the dis-
crepancy between the amount claimed and the amount proved
was 80 material as to warrant the imputation of fraud or bad
faith on the part of the plaintiff.2

Where the law required the plaintiff to “make oath to the
debt or sum demanded, and that no part of the same is paid, and
that he doth not in any wise, or upon any account whatever,
stand indebted to the defendant,” a plaintiff made affidavit to
the amount of his claim and that no part thereof was paid, and
“that he is indebted to the defendant some small amount, but he
does not know how much, contracted since this note was given;”
and it was held sufficient.?

In Georgia this case is reported. The affidavit stated that the
defendant “ was indebted to the plaintiff in the sum of one thou-
sand dollars, which may be subject to a set-off, for an unascer-
tained sum which, on final setlement, will be due the defendant,
from plaintiff, for certain improvements,” &c. It was objected
that no certain sum was sworn to; but the court ruled otherwise,
saying: “ Any debt may be subject to be set off by another debt.
But until one debt has been set against another, both remain
debts. When there is an action, there can be no set-off until
the defendant has done something showing a willingness in him
for his debt to be set against the plaintiff’s debt.”* But in
Wisconsin, an affidavit was considered too vague and uncertain,
which alleged that the defendant was indebted to the plaintiff
“in the sum of $282.66, not deducting certain counter demands
and set-off claims against the above claim, in favor of said de-
fendant, the exact amount of which counter demands this affiant
is not knowing.”® Aud, in Texas, under a statute requiring the
plaintiff to make affidavit “stating that defendant is justly
indebted to the plaintiff, and the amount of the demand,” an

1 Levy v. Levy, 11 Louisiana, 581. ¢ Holston Man. Co. v. Lea, 18 Geor-

? Zinn v. Dzialynski, 18 Florida, 597.  gis, 647,
3 Tarner v. McDaniel, 1 McCord, 552. § Morrison v. Ream, 1 Pinney, 244.
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affidavit was considered bad, which admitted that the defend-
ant was entitled to a credit for a payment made on one of the
notes sued om, but failed to state when the payment had been
made.! .

Under a statute requiring “an affidavit, stating that the de-
fendant is indebted to the plaintiff, and specifying the amount
of such indebtedness as near as may be, over and above all legal
set-offs,” an affidavit was held bad, which stated that the defend-
ant was indebted to the plaintiff “in the sum of $1,657.90, as
near as this deponent can now estimate the same, over and above
all legal set-offs.” The court said: “The statute gives no lati-
tude of statement tn the afidavit as to the amount due. Some
fixed and definite sum, to which the affiant can positively depose,
must be named. In estimating the amount, so positively stated,
the utmost exactness is not required. It may be a little more
or a little less than the real amount without vitiating the pro-
ceedings, provided that the sum be such that the affiant can con-
scientiously depose to its correctness. But the amount named
must be certain, leaving no room for speculation on the face of
the affidavit.”2 Much more will an affidavit be fatally defec-
tive, which wholly omits a statement of the amount of the
defendant’s indebtedness.®

And where the statute required the affidavit to show that the
plaintiff “is entitled to recover a sum stated therein, over and
above all counterclaims known to him;” and the affidavit stated
that “the defendant is indebted to the plaintiff in the ” sum
stated, and that the plaintiff “is justly entitled to recover said
sum,” but did not allege that the sum stated was “over and
above all counterclaims known to him;” it was held, that the
affidavit was insufficient; that though the very words of the
statute need not be followed, there should be used equivalent
words ; and that the words used in the affidavit were not equiva-
lent to those of the statute.* And under the same statute, where
the affidavit said “over and above all discounts and set-offs,” it
was held not to be a compliance with the law; “counterclaims ”

1 Espey ». Heidenheimer, 58 Tex. 662

2 Lathrop v. Snyder, 16 Wisconsin,
293. See Hawes v. Clement, 64 Ibid. 152.
And where, in Texas, a plaintiff prayed
for a writ of attachment for one amount,
but stated in his petition the amount
of his demend at a different sum, and in
his affidavit for attachment stated it at
still another sum, the writ was quashed
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because of the variance. Joiner . Per-
kins, 59 Texas, 300.

8 Marshall ». Alley, 25 Texas, 842.

¢ Donnell v». Williams, 28 New York
Supreme Ct. 216; cited approvingly
by the Court of Appeals in Ruppert v.
Haug, 87 New York, 141; Lyon v.
Blakesly, 26 New York Supreme Ct. 299 ;
Taylor v. Reed, 54 Howard Pract. 27.
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being considered to be broader, and to include more than “dis-
counts and set-offs.” 1 And under the same statute, where an
affidavit was made by an agent of the plaintiff, stating that the
plaintiff was justly entitled to recover the sum named, “over
and above all counterclaims, discounts, and set-offs existing in
favor of the defendant, to the knowledge of deponent,” it was
held that the affidavit was bad to sustain the attachment, as
against a subsequent attacher, because it did not state that the
amount was due, “over and above all counterclaims existing in
favor of the defendant to the knowledge of the plaintiff.” 2 And
where, under the same statute, an affidavit was made by the
plaintiff’s attorney, which stated that the plaintiffs were entitled
to the sum claimed “over and above all counterclaims known to
plaintiffs,” but did not show that the attorney had any knowl-
edge or information as to whether the plaintiffs knew of counter-
claims; the affidavit was held bad.?

§ 96. If the statute do not require it to be stated how the debt
accrued, it is no objection to the affidavit that it is not stated;*
but if required, a failure to state it will be fatal.® If the affida-
vit make no reference to the declaration or petition, as indicat-
ing the cause of action, it will be understood as being the same
therein set forth; and if it state that the defendant is indebted
in any other manner than as therein declared, it will be bad ; for
the debt sued on must be the one sworn to.® Where a statute
required the plaintiff to state in his affidavit the nature and
amount of the defendant’s indebtedness, a statement that the
defendant was indebted “in the sum of fourteen hundred dollars
by his certain instrument of writing signed by him,” was deemed
sufficient.? So, where the statute required the affidavit to show
“the nature of the plaintiff’s claim,” and it averred “that said
defendant is justly indebted to said plaintiff in the sum of
$803.45, a balance due on account for goods sold and deliv-
ered, ” it was sustained.®

1 Lampkin ». Douglass, 10 Abbott’s
New Cases, 842. But see a different
ruling in the same case in 34 New York
Sapreme Ct. 519, and in Alford o.
Cobb, 35 Ibid. 22.

2 Murray v. Hankin, 87 New York
Supreme Ct. 87.

8 Cribben v. Schillinger, 87 New York

Supreme Ct. 248.
¢ Starke v. Marshall, 8 Alabama, 44;

O'Brien v. Daniel, 2 Blackford, 290 ; Irvin
v. Howard, 37 Georgia, 18.

8 In re Hollingshead, 6 Wendell, 558 ;
8mith v. Luce, 14 Ibid. 287; People v».
Blanchard, 61 Michigan, 478.

8 Cross v. Richardson, 2 Martin, N. 8.
328.

¥ Phelps v. Young, 1 Illinois (Breese),
255 ; Haywood v. McCrory, 88 Ibid. 459.

8 Theirman v. Vahle, 82 Indiana, 400
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§ 96 a. It is of importance that the cause of action set forth
in the affidavit should appear to be the same as that shown in
the declaration or petition; for if there be a material variance
between them, it will vitiate the attachment, and may be taken
advantage of by plea in abatement! or motion to quash.? Thus,
where the statute authorized an attachment where the “damages
for which the action is brought are from injuries arising from
«the commission of some felony or misdemeanor,” and an attach-
ment was obtained on an affidavit alleging the ground of attach-
ment in those words; but the cause of action in the petition was
upon an account stated; the plaintiff was not allowed to intro-
duce evidence to sustuin the affidavit, and the attachment was
set aside.’

§ 97. The most important point in the affidavit is that which
sets forth the grounds on which the attachment is sued out; and
it is in reference to that, that the great mass of the decisions
concerning affidavits have been rendered.

This subject presents itself, under different statutes, in three
distinct phases: I. Where the affidavit is required simply to
state the existence of a particular fact, declared by law to be a
ground of attachment; II. Where the existence of such fact must
be proved to the satisfaction of some named officer; and IIL
Where the officer must be satisfied of the existence of such fact,
by proof presented to him of the facts and circumstances which
go to establish its existence. Let us examine these points.

§ 98. 1. Where the affidavit must state simply the existence of
a particular fact as a ground of attachment. Here, nothing is
requisite but conformity to the language of the statute. The
affidavit, as we shall presently see, need not be literally accord-
ing to the words of the law; a substantial compliance is suffi-
cient.# The officer whose duty it is to issue the writ inquires
only whether there is this conformity. If he finds it to exist, he
issues the writ in a ministerial, not in a judicial, capacity. He
is not to be satisfied judicially that the alleged fact is true; but
is simply to see whether it is sworn to. 1f sworn to, he is fully
justified in issuing the process, and cannot be affected by any
subsequent ascertainment of the groundlessness or falsity of th~
affidavit.® )

1 Wright v. 8nedecor, 46 Alabama, 92. 4 Post, § 107. .

2 Evans v. Tucker, 59 Texas, 249. 8 In Wheeler r. Farmer, 38 California,
8 Deering v. Collins, 38 Missouri Ap- 2083, the court said : * The objection that
peal, 80. the affidavit does not state the probative
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In cases of this description the statutes of some States require
the affidavit to allege that the affiant “has good reason to believe
and does believe ” the existence of the fact alleged as a ground
for the attachment; and there an allegation in those words would
be sufficient. But in other States an affidavit is required “show-
ing ” the existence of a statutory ground. In such case, it is
considered, in Ohio, that the averment of the affiant’s belief of
its existence, unaccompanied with any statement of facts on
which the belief is founded, does not allege that existence, and
is not a compliance with the law.!

§ 99. IL Where the existence of the ground of attachment must
be proved to the satisfaction of the officer. In this case, the
officer acts in a judicial as well as a ministerial capacity. His
judgment must be satisfied that the fact exists, before he issues
the writ; and if it nowhere appears that he was so satisfied, the
attachment may be quashed.? And where the statute required
him to indorse on the affidavit that he was so satisfied, such in-
dorsement was considered an indispensable prerequisite to the
issuing of the writ, and that the officer could not be permitted to
come into court, pending the suit, and indorse his satisfaction
nunc pro tunc.® In every such case evidence must be presented
to, and acted on by, the officer. He cannot act upon his own
knowledge, or mere belief, however well founded it may be, nor
upon report or information. If proof be presented to him, a
mere error in judgment as to its legality or sufficiency will im-
pose no liability on him; but there must be some proof. If he
issues the writ without proof, he is liable to the defendant as a
trespasser. If the proof has a legal tendency to make out the
case required by the statute, although it be so slight and incon-

facts necessary to establish the ultimate
facts required by statute to be shown as
the basis of the writ, is not well taken.
Under our statute it is the duty of the
clerk of the court in which the suit is
commenced, to jssue the writ upon the
filing by the plaintiff of an affidavit stat-
ing the ultimate facts in the language of
the statute, together with an undertaking,
in amount and form as defined by statute.
Upon such compliance with the statute,
the plaintiff demands as a right the issu-
ance of the writ, and, in issuing the writ,
the clerk has no discretionary power.
He but performs a ministerial duty in
obedience to a plain statutory mandate.”

8ee Reyburn v. Brackett, 2 Kansas, 227 ;
Connelly v. Woods, 81 Ibid. 359 ; Sharp-
less v. Ziegler, 92 Penn. State, 467 ; Boyd
v. Lippencott, 2 Penn. County Ct. 683 :
Ferris v. Carlton, 8 Philadelphia, 549 ;
Ellison ». Tallon, 2 Nebraska, 14; Har-
rison v. King, 9 Ohio State, 388 ; Coston
v. Paige, Ibid. 397 ; Mayhew v. Dudley, 1
Pinney, 95 ; Crawford v. Roberts, 8 Ore-
gon, 824,

1 Dunlevy ». Schartz, 17 Ohio State,
640 ; Garner v. White, 23 Ibid. 192.

$ Mayhew v. Dudley, 1 Pinney, 95 ;
Morrison v. Fake, Thid. 183.

§ Slaughter v. Bevans, 1 Pinney, 348.

¢ Vosburgh v. Welch, 11 Johnson, 175.
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clusive that, upon a direct proceeding to review it, the offiear’s
action in granting the writ would be reversed, yet in a collateral
action the process will be deemed valid. It will be so deemed
because the officer, having proof presented to him, and being
required by law to determine upon the weight of the proof, has
acted judicially in making his determination. His decision may
be erroneous, but it is not void.}

The first point, then, to be determined is, what is competent
evidence to present to the officer? It must be legal evidence;
not the plaintiff’s own oath, unless the statute expressly say so.?

The next point is, what is sufficient proof ? The Supreme
Court of New York sustained an attachment issued by a justice
of the peace, uporn affidavits made by witnesses that they believed
the defendant resided out of the State.? The legislature of that
State afterwards modified the statute, so as to prevent the issue
of attachments on the ground of mere belief; but Cowen, J.
after the change, upon & review of the authorities in similar
cases in other branches of the law, said that under the previous
statute — the same which was construed in the decision of the
Supreme Court just referred to — he should not hesitate in re-
ceiving the oath of mere belief.4

Under the New York Code of Procedure it is held that an affi-
davit alleging facts “on information and belief ” is insufficient,
if it do not show that the persons from whom the affiant professes
to have obtained the information are absent, or that their depo-
sitions cannot be procured.®

§100. III. Where the officer must be satisfied of the existence
of the ground of attachment by proof of particular facts and cir-
cumastances tending to establish its existence. In this case, as in
the last, the officer acts both judicially and ministerially. He
passes judicially upon the competency of the evidence, and also
upon the sufficiency of the proof to establish the existence of the
ground of attachment. For instance, if the statute authorize an
attachment “ whenever it shall satisfactorily appear to the officer
that the defendant is about to remove from the county any of his
property, with intent to defraud his creditors,” and require
nothing more, it would be a case of the description mentioncd

1 Skinnion v. Kelley, 18 New York, 8 Matter of Fitch, 2 Wendell, 298.
855 ; Hall v. Stryker, 27 Ibid. 596 ; Easton ¢ Ez parte Haynes, 18 Wendell, 611.
v. Malavasi, 7 Daly, 147 ; Allen v. Myer, § Yates v. North, 44 New York, 271;
Ibid. 220. Steuben County Bk. v. Alberger, 78 New

2 Brown v». Hinchman, 9 Johnson, 75. York, 252.
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under the next preceding head; and under the views expressed
by the New York court, an affidavit of belief would be sustained,
if the officer acted upon it as sufficient; but if the statute further
require that, before the attachment shall issue, “the plaintiff
shall prove to the satisfaction of the officer the facts and cir-
cumastances to entitle him to the same,” then a.new exigency is
created, requiring evidence, which he shall deem competent, to
be given of those facts and circumstances ; and that the facts and
circumstances, when proved, shall satisfy him that the particu-
lar ground of attachment relied on exists. Hence, though the
facts and circumstances be proved by competent evidence, if they
do not in his judgment prove the main fact, he should not issue
the writ; and if he do issue it, his action is liable to be revised
and overruled, either on the ground that the evidence submitted
to him was incompetent, or that it was insufficient. And when
his jurisdiction to issue the writ is in question, the point is
not whether there was before him conclusive evidence of the
facts relied on, but it is sufficient if the proof had a legal ten-
dency to make out in all its parts a case for issuing the writ.
In order to defeat his jurisdiction it must be made to appear
that there is a total want of evidence upon some essential
point.?

In reference to the affidavit in such a case, it has been decided
that the belief of the affiant that the defendant was about to do a
particular act, the impending performance of which would au-
thorize an attachment, would not sustain an attachment. “The
plaintiff’s own belief,” said the court, “is neither a fact nor a
circumstance upon which the justice can exercise his judgment.
It is not sufficient that the plaintiff is satisfied of the unlawful
acts or intentions of the defendant. The justice must be satis-
fied, and he must be so satisfied from proof of facts and circum-
stances ; not the belief of any one.” 2 It has likewise been held,
that an affidavit stating the information and belief of the party
making it, a8 to certain facts, is not sufficient proof to authorize
the writ to issue.? And though the affidavit was unqualified in
its terms that the defendant had left the State with intent to
defraud his creditors, it was held insufficient, because it did not

1 Schoonmaker v. Spencer, 54 New $ Tallman v. Bigelow, 10 Wendell,
York, 366 ; Tanner & D. E. Co. v. Hall, 420; Ex partc Haynes, 18 Ibid. 611;
22 Florida, 891. Matter of Faulkner, 4 Hill (N Y.), 598 ;

2 Smith v. Luce, 14 Wendell, 287 ; Matter of Bliss, 7 Ibid. 187 ; Pierse v.
Mott ». Lawrence, 17 Howard Pract. S8mith, 1 Minnesota, 82; Morrison v.
539 ; Lormin v. Higgius, 2 Chandler, 116; Lovejoy, 6 Ibid. 183.

2 Pinney, 454.
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state the facts and circumstances. The court said: “ Affirming
that a party has left the State with intent to defraud his credit-
ors, may be predicated more upon matters of opinion, or belief,
than upon fact. The affirmant may honestly believe, and thus
affirm it in general terms; whereas, if called to state the facts
and circumstances upon which he reached the conclusion, the
officer (being unable to exercise his judgment in the matter)
might well differ from him.”! But where the matter to be
proved is in itself a single and complete fact, not depending on
other facts and circumstances to establish its existence, an affir-
mation of the fact in direct terms is sufficient. Such is the case
where the non-residence of the defendant is the ground of attach-
ment. There, no “facts and circumstances ” are needed to prove
the non-residence ; itself is the fact and circumstance.? But in
such case of a single fact, no more than in any other, is the
affidavit of belief competent proof.3

While, however, it is not sufficient for an affidavit to state
facts merely upon the information and belief of the party, yet
information is not to be entirely rejected as evidence. Thus,
where the allegation is, that the debtor has absented himself
from his residence in an illegal manner, information obtained
from his family, on inquiry at his residence, may be admitted,
in connection with other facts, to show that he has left home,
when he went away, where and upon what business he went,
and how long he intended to be absent. But such evidence, ob-
tained from other sources, would not be admissible. The in-
formant should be called. It may be, too, that the party making
the affidavit should be allowed to speak upon information con-
cerning the solvency of the debtor, provided the information
come from persons who are not interested in the proceed-
ings against him. But an affidavit that the party has been in-
formed and believes that the debtor is insolvent, that he owes
a large amount of money, or the like, without the addition of
any fact within the knowledge of the party, or stating when
or from whom the intelligence was received, cannot be re-
garded as of any legal importance. But where, in any case,
information is allowed to be stated in the affidavit, it will be
of no value, unless the party swear that he believes it to bLe
true.®

1 Bz parte Robinson, 21 Wendell, 672. ¢ Matter of Bliss, 7 Hill (N. Y.),
2 Matter of Brown, 21 Wendell, 8186. 187.
% Kingsland v». Cowman,b Hill (N. Y.), $ Decker v, Bryant, 7 Barbour, 182.

608.
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§ 101. Usually the plaintiff may allege as many distinct and

separate grounds of attachment, within the terms of the law;as~ ..
he may deem expedient.! In doing so, the several grounds. ..

should be stated cumulatively; and if any one of them be ftrue,
it will sustain the attachment, though all the others be untrue.?
And if the defendant leave one of the causes uncontested, it
will sustain the attachment, though he successfully contest the
others.? And if one of the grounds be sufficiently sworn to, and
the other not, the former will sustain the attachment.4
But care should be taken that there be no inconsistency be-
tween any two of the grounds stated, for that introduces an ele-
ment of indefiniteness and uncertainty in the affidavit which may
vitiate the attachment. Thus, where the statute, in enumerat-
ing the grounds of attachment, set forth as the rinth that “the
defendant kas disposed in whole or in part of his property, with
intent to defraud, : ” etc. ; and as the tenth, that he is “about to
dispose of his property with intent,” etc.; the affidavit which
alleged both was held defective for uncertainty, and the attach-
ment was quashed.® But it was not so regarded in Minnesota.®
And in Alabama an affidavit was sustained, which averred that
the defendant “is about fraudulently to dispose of his property,
and has fraudulently disposed of a part of his property, and has
money, property, and effects, liable to satisfy his debts, which
he fraudulently withholds.” 7 And in Texas an affidavit was
considered good which alleged “that defendants are about to dis-
poee of their property with intent to defraud their creditors; and
that the defendants are about to convert their property into
money for the purpose of placing it beyond the reach of their
creditors.” 8

§101 a. An affidavit alleging one or the other of two or
more distinct grounds would be bad, because of the impossibil-
ity of determining which is relied on to sustain the attach-
ment. Thus, under a statute which authorized an attachment —

1 Kennon v. Evans, 36 Georgia, 89;
Irvin v. Howard, 37 Ibid. 18.

% McCollem ». White, 28 Indiana, 43 ;
Lawyer v. Langhans, 85 Illinois, 138;
Rosenheim v. Fifield, 12 Bradwell, 802 ;
Prins ». Hinchliff, 17 Ibid. 158 ; Rubl v.
Rogers, 29 West Virginia, 779.

3 Keith v. Stetter, 25 Kansas, 100.

¢ Dunlap ». McFarland, 25 Kansas,
488.
§ Dunnenbaum v. Schram, 59 Texas,

7

281. The court considered this case dis-
tinguishable from those of a contrary
tenor cited under § 102 post, because in
them the law embraced both the acts as one
ground ; while in Texas the law states
them as two distinet grounds. An ex-
amination of those cases proves that the
fact is as stated by the Texas court.

¢ Nelson ». Munch, 23 Minnesota, 239.

7 Smith ». Baker, 80 Alabama, 818.

8 Cleveland v. Boden, 63 Texas, 103.
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1 Where the defendant is about to remove his effects; 2. Where
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.- . -!le.rs about to remove privately out of the county; and 3. When

-*he absconds or conceals himself, so that the ordinary process of
law cannot be served on him — an attachment was obtained, on
an affidavit that the defendant “was about to remove from and
without the limits, or so absconds and conceals himself, that
the ordinary process of law cannot be served on him;” and it
was set agside. The first member of the oath was plainly not
within the statute, and though the latter was, yet it was rendered
inefficient by its connection with the former, through the dis-
junctive conjunction or, whereby it became uncertain which state
of facts existed.! Subsequently the same court, in a similar
case, so ruled again, and intimated that they would consider an
affidavit in the disjunctive as bad, although either of the facts
sworn to might be sufficient.? -

In Tennessee the statute authorizes two or more grounds of
attachment to be stated in the alternative; but it was held there,
that if a valid ground be associated in that way with some other
Sact which is no ground, it is not equivalent to a positive charge
that any cause of attachment exists, and the affidavit is therefore
bad.3

§ 102. Where the disjunctive or is used, not to connect two
distinct facts of different natures, but to characterize and include
two or more phases of the same fact, attended with the same re-
sults, the construction just mentioned would be inapplicable.
For instance, where the statute authorized an attachment when
“the defendant absconds, or secretes himself,” it was considered
that, from the difficulty of determining which was the fact, the
language comprised but one ground, and the disjunctive or did
not render the affidavit uncertain.4# “It is,” said the court,

1 Hagood ». Hunter, 1 McCord, 511.
See Barnard o, Sebre, 2 A. K. Marshall,
151 ; Davis ». Edwards, Hardin, 842;
Bishop v. Fennerty, 46 Mississippi, 570 ;
Dickenson v. Cowley, 15 Kansas, 269 ;
Kegel v. Schrenkheisen, 37 Michigan,
174. The Court of Appeals of Ken-
tucky holds that a statement in the
alternative of two grounds of attach-
ment is8 not vicions. Wood v. Wells,
2 Bush, 197 ; Hardy v. Trabue, 4 Ibid.
644.

2 Devall v. Taylor, Cheves, 5. Sece
Jewel v. Howe, 3 Watts, 144; Wray v.
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Gilmore, 1 Miles, 75; Shipp v. Davis,
Hardin, 65; Hawley v. Delmas, 4 Cali-
fornia, 195; Rogers v. Ellis, 1 Handy,
48 ; 1 Disney, 1; People v. Recorder, 6
Hill (N. Y.), 429; Stacy v. Stichton, 9
Iowa, 399 ; Hopkins v. Nichols, 22 Texas,
208 ; Garner v. Burleson, 26 Ibid. 848 ;
Culbertson v. Cabeen, 20 Ibid. 247 ; Car-
penter v. Pridgen, 40 Ibid. 82; Guile v.
McNanny, 14 Minnesota, 520 ; Morrison
v. Fake, 1 Pinney, 138.

$ Haymes v. Powell, 1 Lea, 847.

¢ Johnson v. Hale, 8 Stewart & Porter,
881.
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“often difficult, if not impracticable, for the creditor to ascer-
tain whether his debtor absconds or secretes himself: he has to
rely frequently upon such information as his family or friends
will give him, which cannot always be confided in: hence, to
allow sufficient latitude to the creditor in making his affidavit,
and to prevent failures, from having mistaken the cause why the
debtor is liable to the remedy, the law has very properly pro-
vided for its issuance in the alternative.” !

Under a similar statute, the same view has been expressed in
Tennessee. The language of the statute was, “so absconds or
conceals himself that the ordinary process of law cannot be
served on him.” It was contended that “absconds ” constituted
one cause, and “conceals ” another; but it was not so held.
“For,” said the court, “although the two words are connected by
or instead of and, yet the sense of the sentence shows that or is
used copulatively, constituting both ‘absconds’ and ‘conceals,’
or either of them, a sufficient cause for suing out the attachment.
In the nature of things, a plaintiff cannot tell whether a party
absconds or conceals himself. He may suppose he absconds,
when he only coneeals himself, and vice versa. To compel him
to swear that the party is doing the one only, would involve the
plaintiff in endless difficulty. Besides the question of conscience,
that must always exist with the party about to take the oath, he
would be constantly in danger of having his attachment abated
on the plea of the defendant, who though he might not have ab-
sconded, was nevertheless concealed, or, if not concealing him-
self, may have been absconding. We think, therefore, that the
words ‘so absconds or conceals himself’ constitute but one
cause.”3 And so, in Mississippi, under a statute allowing at-
tachment on affidavit that the defendant “hath removed, or is
removing out of the State, or so absconds, or privately conceals
himself, that the ordinary process of law cannot be served on
him.” The affidavit was in the very words of the statute, and

was objected to, because in the alternative; but the court held it

sufficient; considering that the material point required by the
statute was, that the ordinary process could not be served, and
that the plaintiff might well know that, without knowing
whether the defendant had removed, absconded, or concealed

1 Cannon v. Logan, § Porter, 77. 8ee mercial Bank v. Ullman, 10 Smedes &
Wood v. Wells, 2 Bush, 197 ; Penniman Marshall, 411; Hopkins v. Nichols, 22
v. Daniel, 90 N. Carolina, 154. Texas, 206; Wagonhorst v. Dankel, 1

2 Conrad v. McGee, 9 Yerger, 428. See Woodward’s Decisions, 221 ; Sandhegar v.
Goss v. Gowing, 5 Richardson, 477 ; Com- Hosey, 26 West Virginia, 221.
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himself.i? And in New York, an affidavit that the defendant
“had secretly departed from this State, with intent to defraud
his creditors, or to avoid the service of civil process, or keeps
himself concealed therein with the like intent,” was sustained.?
And in Wisconsin and Nebraska, an affidavit was considered
good, which alleged that the defendant “has assigned, disposcd
of, or concealed, or is about to assign, dispose of, or conceal, his
property, with intent to defraud his creditors.”® And so in
Indiana, where the affidavit was that the defendant “is about to
sell, convey, or otherwise dispose of his property subject to exe-
cution, with the fraudulent intent to cheat, hinder, or delay his
creditors.” ¢ And in Colorado an affidavit was sustained, which
averred, in the words of the statute, that the defendant “is con-
verting, or is about to convert, his property into money, or is
otherwise about to dispose of his property, with the intent of
placing it beyond the reach of the plaintiff.” 5 And in Texas an
affidavit, in the words of the statute, that the defendants “were
about to convert their property, or a part thereof, into money,
for the purpose of placing it beyond the reach of their credit-
ors,” was considered not open to the objection that it alleged
two separate grounds, in the alternative.®

In California an attachment may issue “in an action upon a
contract, express or implied, for the direct payment of money,
where the contract is . . . not secured by any mortgage or lien
upon real or personal property, or any pledge of personal prop-
erty, or, if originally so secured, such security has, without any
aot of the plaintiff, or the person to whom the security was
given, become valueless.” Under this statute an attachment
was obtained on an affidavit which, after stating the indebted-
ness, concluded with these words: “ And that the payment of the
same has not been secured by any mortgage or lien upon real or
personal property; or, if originally so secured, that such security
has, without any act of the plaintiff or the person to whom the
security was given, become valueless.” The defendant moved
to dissolve the attachment, which motion was granted; and the
Supreme Court held it to have been rightly granted, and said:
“It would be proper to follow the language of the statute, in say-
ing that payment had ¢ not been secured by any mortgage or lien

1 Bosbyshell 9. Emanuel, 12 Smedes 111; Morrison ». Fake, 1 Pinney, 183;
& Marshall, 63. See Irvin v. Howard, 37 Tessier ». Englehart, 18 Nebraska, 167.

Georgia, 18, 4 Parsons v. Stockbridge, 42 Indiana,
% Van Alstyne ». Erwine, 1 Kernan, 121.
331, 8 McCraw v. Welch, 2 Colorado, 284.

8 Klenk ». Schwalm, 19 Wisconsin, 8 Blum 9. Davis, 56Texas, 423.
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upon real or personal property, or any pledge of personal prop-
erty,” because it includes two or more phases of the same fact,
attended with the same results, namely, that no security had
ever been given; but to use the above language, and then say,
¢ or, if originally so secured, such security has become value-
less,” i8 not to state either with certainty. It does not say that
no security was ever given; neither does it say that security was °
given, but that the same has become valueless.” 1

§ 103. Qualifying words contained in the statute should ap-
pear in the affidavit; but the omission of words which have not
that character, while, by those remaining, the sense and scope of
the law are fulfilled, will not vitiate the affidavit. Thus, where
it was required that the affidavit should state that the defendant
is “justly indebted,” to the plaintiff, it was considered that
“justly ” was not intended to qualify “indebted,” and that its
omission from the affidavit was no material defect.? So, where
the statute required the affidavit to state that the plaintiff’s
claim “is just,” it was considered to be a substantial compli-
ance with the law to state that “the plaintiff is justly entitled to
recover.” 3 And so, where the law required affidavit that the
debt or demand “is & just claim,” and this was omitted, but the
amount of the debt was stated, and that it was on the defendant’s
note under seal, promising to pay a certain sum at a certain
time; it was held by the Supreme Court of the United States
that the attachment could not for this omission be set aside in
a collateral proceeding.* So where the statute required the affi-
davit to state that the defendant “is in some manner about to
.dispose of his property with intent to defraud his creditors,” it
was held that the omission of the words “in some manner ” did
not vitiate the affidavit.® So, under a statute requiring an affi-
davit that the defendant is justly indebted to the plaintiff “in a
sum exceeding fifty dollars,” and that the sum should be speci-
fied, a statement of the defendant’s indebtedness in the sum of
$300 was held sufficient, without inserting the words, “in a sum
exceeding the sum of fifty dollars.” ¢ So, under a statute requir-
ing the affidavit to state “that the defendant is indebted to the
plaintiff, and specifying the amount of such indebtedness, as

1 Wilke v. Cohn, 54 California, 212; 3 Gutman v. Virginia Iron Co., 5 West
Winters v. Pearson, 72 Ibid. 553. Virginia, 22.

? Livengood v. S8haw, 10 Missouri, 278. ¢ Ludlow v. Ramsey, 11 Wallace, 581,
Sce Kennedy ». Morrison, 81 Texas, 207. 8 Drake v. Hager, 10 Iowa, 566.
S¢ed contra, Thompson v. Towson, 1 Harris ¢ Hughes ». Martin, 1 Arkansas, 386 ;
& McHenry, 504. Hughes v. Stinnett, 9 Ibid. 211.
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near as may be, over and above all legal set-offs,” an affidavit
stating indebtedness in a given sum over and above all legal set-
offs, but omitting the words “as near as may be,” was sus-
tained.! Under a statute requiring the affidavit to state that the
indebtedness sworn to “is due upon contract express or implied,”
it was considered that the word due was’intended, not only to
show that the demand arose upon confract, but also to indicate
that the time for the payment of the debt had arrived; and that
the omission to aver that the debt was “due upon contract ” was
fatal, though from the terms of the affidavit it was very clear that
it arose from contract.3 This position was, however, afterwards
abandoned, and it was held, that an averment that the defend-
ant “is indebted ” to the plaintiff was a sufficient affidavit that
the debt was due.?

§108 a. In Texas, the courts have from the first exhibited
great rigidness in demanding that attachment proceedings should
strictly comply with the statutory requirements. Said the Su-
preme Court of the State, following the rulings of the Supreme
Court of the Republic, “The remedy by attachment, while neces-
sary to secure the right of the creditor, is oppressive on the
debtor; and, as against the plaintiff, has invariably in this
country been subjected to rigid rules of construction. It is sum-
mary in its action, and the plaintiff, on whom it confers advan-
tages 8o signal, must comply with all the incidents pertaining to
this mode of redress.” Under this view of the remedy, the court
dismissed the attachment in this case because it was issued be-
fore a petition in the action was filed;% and in another case,
because the plaintiff filed a declaration on the common counts in
assumpsit, instead of a petition stating the facts on which the
plaintiff relied as constituting his cause of action.® And under
a statute which required “that the plaintiff, his agent, or attor-
ney, shall make affidavit that the defendant is justly indebted to
the plaintiff, and the amount of the demand,” an attachment was
dissolved, because neither in the affidavit nor in the petition was
the amount of the defendant’s indebtedness stated in terms,
but could only be arrived at by a calculation founded upon the
statements of the petition of the amount of the note sued on and
the credits indorsed on it.® Under the same statute, there was
the same result where, in a suit on a promissory note, the peti-

1 Grover v. Buck, 34 Michigan, 519. 4 Wooster v. McGee, 1 Texas, 17.
9 Bowen 2. Slocum, 17 Wisconsin, 181. 5 Caldwell v, Haley, 8 Texas, 817..
8 Trowbridge v. Sickler, 42 Wisc., 417. ¢ Marshall v. Alley, 25 Texas, 342.
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tion admitted a payment of a certain amount, but the date of the
payment was not stated.! And so, where the affidavit omitted
the word justly in stating the defendant’s indebtedness.?” And
80, where the affidavit omitted the word “is” before the words
“ justly indebted.”? And so, where there were two defendants,
and the law required affidavit that the attachment was not sued
out for the purpose of injuring or harassing the defendants, and
the affidavit said “the defendant.” The court said: “We are
not permitted to resort to presumptions as to what the affiant in-
tended to swear, but must be governed by what he has sworn, as
shown by the language employed. There were two defendants.
Before the plaintiffs were entitled to an attachment they were
required to make oath that it was not sued out for the purpose of
injuring or harassing either of them. Might not the affiant have
sworn as he has sworn with a good conscience, although it was
his purpose to injure or harass the one and not the other ?.” 4

§ 103 aa. Where a statute gives an attachment on affidavit
that the defendant has done a certain act with a certain intent,
an affidavit is vicious which alleges the act, but omits to aver
the specified intent. Thus, under a statute authorizing an attach-
ment “ where the debtor has departed from this State, with the
intention of having his effects removed from this State;” an
affidavit that he “has departed from this State and beyond the
reach of his creditors,” was held bad, because it failed to show
the intention specified in the statute, and was not its equivalent.5

§ 103 5. If the statute authorize an attachment on affidavit
that the defendant has done a certain act, attended with a speci-
fied result, it is not enough to aver merely that he has done the
act, but the specified result must also be averred. Thus, where
the ground of attachment was, that “the defendant is about to
remove his property out of the State, and that thereby the plain-
tiff will probably lose the debt, or have to sue for it in another
State;” and the affidavit set forth as the consequence of the al-
leged anticipated removal of the goods of the defendant, that
“the ordinary process of law cannot be served on him,” it was
held bad.® So, under a statute authorizing attachment “when
any person shall be an inhabitant of any State, territory, or

1 Espey v. Heidenheimer, 58 Tex. 662. 4 Perrill v. Kaufman, 72 Texas, 214 ;

2 Evans v. Tucker, 59 Texas, 249. Gunst v. Pelham, 74 Ibid. 586.
$ City Nat. Bank v. Flippen, 66 Texas, & Crayne v. Wells, 2 Bradwell, §74.
610. ¢ Napper v Noland, 9 Porter, 218.
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country, without the limits of this State, so that he cannot be
personally served with process,” an affidavit was held bad, which
averréd the inhabitancy in another State, but omitted the aver-
ment a8 to the impossibility of personal service of process.l
So, an affidavit that the defendant “was removing out of the
county privately,” does not comply with a statute using the
words “is removing out of the county privately, or absconds or
conceals himself, so that the ordinary process of law cannot be
served upon him.” 3

§ 104. Uncertainty in the affidavit will vitiate it. Thus,
where the law required the affidavit to show that the cause of
action was founded on contract, and the plaintiff did not swear
positively to a contract, but stated facts, from which perhaps a
jury might infer a contract, and perhaps not; the affidavit was
held insufficient.? And where an affidavit stated that the de-
fendant “is justly indebted to plaintiff (in a specified sum) for
services rendered and to be rendered by deponent, as clerk, part
due, and a part of said sum not due;” it was considered defec-
tive, for uncertainty as to what was in fact due.* So, an affida-
vit in the following terms was ruled out for uncertainty: “A.,
plaintiff, states that B., the defendant, is bona fide indebted to
him in the sum of $2,053.87 over and above all discounts; and
the said A., at the same time, produces the account current
which is hereunto annexed, by which the said B. is so indebted ;
and the said A. likewise states that he hath drawn on the said
B. for the sum of $1,500, and also for the sum of $2,223.10,
which drafts, though not due, the said A. understands from the
said B. and verily believes will not be paid, and further, that
the latter draft for $2,228.10 hath never been accepted by the
said B., and the said A. hath therefore allowed no credit or dis-
count for said drafts. He further states that B. informed him
some time ago, that he would be entitled to charge against said
A.’s account, for some loss that he expected would accrue in the
sale of certain flour on their joint account; no account has been
exhibited stating the amount of such loss, and therefore he hath
allowed said B., in stating his account, no credit.” ® So, under

1 Thompson v. Chambers, 12 Smedes { Friedlander v. Myers, 2 Louisiana,
& Marshall, 488, Annual, 920. See Espey v. Heiden-

2 Poage v. Poage, 8 Dana, 579. heimer, 58 Texas, 662.

8 Jacoby v. Gogell, 5 Sergeant & Rawle, 8 Munroe v. Cocke, 2 Cranch, C. C,
450 ; Quarles v. Robinson, 1 Chandler, 29 ; 465.
2 Pinney, 97. See Robinson v. Burton, §
Kaneas, 2938, .
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a statute authorizing an attachment where the debtor “is about
fraudulently to remove, convey, or dispose of his property or
effects, 8o a8 to hinder or delay his creditors,” an affidavit was
held vicious for uncertainty, which averred that the plaintiff
“ has good reason to believe, and does believe, that the defendant
is about fraudulently to remove his property, convey or dispose
of the same, so as to hinder or delay this deponent.” 1 So, an
affidavit by a plaintiff’s attorney that “to the best of his knowl-
edge and belief ” the indebtedness exists, and that the debtor
resides out of this State, was held to be ambiguous and bad; for
the phrase “to the best of his knowledge and belief ” mlght
qualify both propositions.3

§ 104 a. The leaving of a blank in the part of an affidavit
which was intended to state the ground of attachment, so that
thereby the fact is not alleged, — as, for instance, where the affi-
davit reads, “and the.said . . . resides without the limits of
this State,” — is fatal to the attachment.? But the omission of
a word, which is manifestly a clerical mistake, and can be well
supplied in construction, does not vitiate the affidavit; as, where,
in alleging the defendant’s indebtedness, the word “is” was
omitted before the word “indebted,” it was held that without
that word the affidavit obviously meant to affirm indebtedness.4

§ 105. Surplusage in an affidavit, not inconsistent with the
substantial averment required by statute, will not vitiate it.
Thus, where the person making the affidavit stated sundry acts
of the defendant, and closed with these words: “ Affiant further
saith he believes the facts above stated are true, and that said
defendant is, by the means above stated, concealing his effects
so that the claims aforesaid will be defeated at the ordinary
course of law;” which averment was in compliance with the
law ; it was held, that the previous unnecessary statements did
not vitiate the affidavit.® So, where the affidavit stated that
“the defendant resided out of the State of Louisiana, having
acquired no legal residence in the State;” it was held that the
statement of the reason for considering him a non-resident did

1 Merrill ». Low, 1 Pinney, 221. & Spear v. King, 6 Smedes & Marshall,
3 Neal v. Gordon, 60 Georgia, 112; 276. See Van Kirk ». Wilds, 11 Barbour,
Krutina ». Culpepper, 75 Ibid. 602 520; Edwards v. Flatboat Blacksmith,

3 Black v. Scanlon, 48 Georgia, 12. 83 Mississippi, 190 ; Auter v. Steamboat
4 Buchanan v. Sterling, 63 Georgia, J. Jacobs, 34 Ibid. 269.
227. 8ce Foran ». Johnson, 58 Mary-
land, 144.
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not vitiate it.! But if the surplusage be of such character as
substantially to impair the main allegation of the affidavit, the
whole will thereby be vitiated.?

§ 106. All the elements of positiveness, knowledge, infor-
mation, or belief, conjointly or separately, required by statute,
should appear in the affidavit, or be substantially included in its
terms, or it will be bad. Thus, if a fact is required to be
sworn to in direct terms, the law is not complied with by a
party’s swearing that he is “informed and believes,” 3 or that he
verily believes,* or that he “has reason to apprehend and does
apprehend and believe ”  the fact to exist. And under a statute
authorizing an attachment “where there is good reason to be-
lieve ” the existence of a particular fact, an affidavit that “it is
the plaintifi’s belief ” that the fact existed, was held insufficient:
he should have stated that he had good reason to believe and did
believe it.® Under a law requiring the party to swear that a
certain fact did not exist “ within his knowledge or belief,” an
affidavit was held bad, which failed to state the want of his be-
lief.7 And so, where the party was required to swear “to the
best of his knowledge and belief,” and he swore only to the best
of his belief.?® And so, where he was required to swear that he
“verily believes,” and he swore “to the best of his knowledge
and belief.”® And so, where he was required to swear that he
“believes the plaintiff ought to recover,” and he swore that “he
thinks ” he ought to recover.3?

But where the affiant was required to state that the facts are
within his personal knowledge, or that he is informed and be-
lieves them to be true, a positive oath of the facts was held suffi-
cient, though he did not add that he had personal knowledge of
them, or believed them to be true; it being considered that the
positive oath implied both.! And so, under a statute requiring
an affidavit “showing” the existence of a certain fact, it was

1 Farley v. Farior, 6 Louisiana Annual, 4 Greene v. Tripp, 11 Rhode Island,

725. 424, -
2 Emmett v. Yeigh, 12 Ohio State, 885 ; 8 Brown v. Crenshaw, 6 Baxter, 584.
Streissguth v. Reigelman, 76 Wis. 212. 6 Stavenson v. Robbins, 6§ Missouri,

® Deupree v. Eisenach, 9 Georgia, 598 ; 18 ; Hunt v. Strew, 89 Michigan, 368.

Ezx parte Haynes, 18 Wendell, 611 ; Cad- 7 Cobb v. Force, 6 Alabama, 468.

well v, Colgate, 7 Barbour, 268 ; Dyer ». 8 Bergh v. Jayne, 7 Martin, N. 8. 609.
Flint, 21 Illinois, 80 ; Archer ». Claflin, 9 Stadler v. Parmlee, 10 Iowa, 23.

81 Ibid. 806 ; Williams v. Martin, 1 Met- 10 Rittenhouse v. Harman, 7 Wesat Vir-
calfe (Ky.), 42; Wilson ». Arnold, 5 ginia, 380.

Michigan, 98 ; Ross v. Steen, 20 Florida, 11 Jones v. Leake, 11 Smedes & Mar.
443 ; Clowser v. Hall, 80 Virginia, 864. shall, 591.
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held, that an affidavit of such fact, as the affiant “verily be-
lieved,” was good; which was, in effect, to decide that the
party’s belief was a sufficient “showing ” to fill the terms of the
statute.! Under such a statute it is not necessary, in setting
forth the ground of the attachment, to use the very words of the
statute, provided the affidavit contain language fully equivalent,
or clearly “showing” the ground specified or intended. The
statute prescribes the fact which is to be shown, not the words
in which the “showing” is to be made.?

Under a statute requiring an affidavit “showing,” among other
things, “the amount which the affiant believes the plaintiff
ought to recover,” an affidavit stating positively that a certain
sum was due from the defendant to the plaintiff, was considered
to comply substantially with the statute, though there was no al-
legation of the affiant’s belief that the plaintiff ought to recover.3

§ 106 a. The strictness with which compliance with the law
in the framing of the affidavit may be exacted, was illustrated in
a case in Texas, under a statute requiring that the affidavit, after
setting forth the ground of attachment, should “further state
that the attachment is not sued out for the purpose of injuring
or harassing the defendant.” An attachment was quashed be-
cause the affidavit said “this attachment is not sued out for the
purpose of injuring and harassing the said defendant.” The
appellate court sustained the action of the court below, on the
ground that the language of the statute embodied two distinct
requirements: first, that the plaintiff should swear that his pur-
pose was not to injure the defendant, in the sense of inducing a
damage, loes, or detriment to him; and second, that he should
swear that his purpose was not to harass, “that is, weary, jade,
tire, perplex, distress, tease, vex, molest, trouble, disturb, the
defendant.” Said the court: “Such being, as we conceive, the
meaning of the statute, to comply with its requirement the affi-
davit must show that the attachment was not sued out for the
purpose of either injuring the defendant or of harassing him.
The affidavit in question was that the writ was not sued out for
both the one and the other purpose. It does not follow the lan-
guage of the statute, nor are the statements in it equivalent to
what is required. It is not inconsistent with the facts stated,
namely, that ‘this attachment is not sued out for the purpose of
injuring and harassing the said defendants,’ that the plaintiff

1 Trew ». Gaskill, 10 Indiana, 265; $ Creasser v. Young, 31 Ohio State, 57.

McNamara ». Ellis, 14 Ibid. 516. 8 Sleet v. Williams, 21 Ohio State, 82.
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had the purpose of doing the one or else the other. Perjury in
having falsely stated that the purpose was to do either of those
two things could not be assigned upon such an affidavit.” !

§ 107. While it is in all cases advisable to follow strictly the
language of the statute, yet if the words of the affidavit are in
substantial compliance with the terms of, or necessarily and
properly imply the case provided for by, the statute, it will be
sufficient.? The jurisdictional fact need only to be set forth
with substantial accuracy, without negativing every possible
- conclusion to the contrary.® Thus, where the law authorized
an attachment, when the debtor “is about to convey, assign,
remove, or dispose of any of his property or effects, so as to de-
fraud, hinder, or delay his creditors;” an affidavit alleging that
the defendant was “about to convey his property so as to hinder
or delay his creditors,” was held equivalent to alleging fraud,
and that therefore it was not necessary to use the word “de-
fraud.” * Where the cause for which an attachment might issue
was, that “he resides out of this State,” an affidavit that the de-
fendant “is a non-resident,” was considered sufficient.5 Where
the statute authorized an attachment upon an affidavit that the
defendant is a “non-resident,” an affidavit that he “is not now
an inhabitant of this State ” was sustained.® Where the lan-
guage of the statute was, “that the debtor so absconds that the
ordinary process of law cannot be served on him,” an affidavit
that the debtor “Aath absconded so that the ordinary process of
law cannot be served on him,” was considered to comply sub-
stantially with the law.” An affidavit that the defendant “is
about removing,” was decided to be in conformity to the statute
which provided for an attachment where the debtor “is remov-,
ing.” 8 Where the statute gave an attachment when the debtor
“is removing or about to remove himself or his property beyond
the limits of the State;” and suit was brought against the owner
and master of a steamboat, alleging that he was “about to re-
move the said steamboat beyond the limits of this State;” 1t was
considered that, however defective the allegation might be, in
stating the defendant to be about to remove only a single piece
of property, yet that it was equivalent to stating that he was

1 Moody v. Levy, 58 Texas, 532. & Wiltse v. Stearns, 18 Towa, 282.

% Van Kirk ». Wilds, 11 Barbour, 520. 7 Wallis ». Wallace, 6 Howard (Mi.),
8 Franklin v. Claflin, 49 Maryland, 24¢. 254.

4 Curtis v, Settle, 7 Missouri, 452. ® Lee v. Peters, 1 Smedes & Marshall,
$ Graham v Ruff, 8 Alabama, 171. 508. )
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about to remove himself, since, as he was master of the boat, if
he removed the boat, his relation to her necessarily involved his
own removal.l Where the statute required the affidavit to state
“that the defendant is about to remove himself and his effects so
that the claim of the plaintiff will be defeated,” a statement
“that the defendant will remove himself and his effects beyond
the limits of the State, before the plaintiff’s claim could be col-
lected by the ordinary course of law, and that he is transferring
and conveying away his property, so that the claim of the plain-
tiff will be defeated, or cannot be made by the regular course of
law,” was held to be a substantial compliance with the law.?
Where an affidavit stated that “A., B., and C., merchants and
partners, trading and using the name and style of A. & Co., are
justly indebted to the plaintiff in the sum of $5,460, and that
the said A. & Co. reside out of this State;” and a motion was
made to dismiss the attachment, because the affidavit did not
state that the individuals constituting the firm of A. & Co. re-
sided out of the State; the affidavit was held sufficiently certain,
because when a partnership is spoken of by its partnership
name, and said to reside or not to reside in a particular place,
the meaning is presumed to be, that the members composing the
partnership reside or do not reside in that place.? Where the
statute required an oath that *“the defendant is about to remove
from the State, so that the ordinary process of law cannot be
served on him,” an affidavit that he is “about to abscond himself
and his property out of the State, so that the process of law can-
not be served on him,” was considered as equivalent to the as-
sertion that he is about to remove himself and property out of
the State privately, and as substantially within the requirement
of the statute.* Where the statute required the affidavit to state
“the amount of the sum due,” and the plaintiff swore that the
defendant was “really indebted” to him in a certain sum, it was
held, that the expression conveyed the idea of a debt actually
due and payable, and was sufficient.® Where, in enumerating

1 Ranyan v. Morgan,7 Humphreys,210. as may be, over and above all legal off-

* Dandridge v. Stevens, 12 Smedes &
Marshall, 723,

3 Chambers v, Sloan, 19 Georgia, 84.

4 Ware v. Todd, 1 Alabama, 199.

§ Parmele v. Johnston, 15 Louisiana,
429. Where the law required the affi-
davit to state ‘“‘that the defendant is
indebted to the plaintiff, and specifying
the amount of such indebtedness, as near

sets, and that the same is due upon
contract, express or implied, or upon judg-
ment ;” the Supreme Court of Michigan
held, that the words s due refer not only
to the existence of the indebtedness, but
to its being due and payable at the time
the affidavit is made. Cross v. McMaken,
17 Michigan, 511 ; Mathews v. Dens-
more, 48 1bid. 461.
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the cases in which an attachment would lie, one was “ when the
debtor is about leaving permanently the State,” and in a subse-
quent part of the same statute, in relation to the affidavit, the
party was required to swear that “the debtor is on the eve of
leaving the State forever;” it was held, that the latter require-
ment was fulfilled by an affidavit declaring that “the defendant
was about leaving the State permanently.”! Under a statute
giving attachment “ when a debtor is concealing or about remov-
ing his effects so that the claim of a creditor will be defeated,”
an affidavit that a debtor “is about removing from the State, or
is 8o concealing his effects as to defeat the creditor’s claim,”
was held sufficient.? Under a statute authorizing an attachment
where the debtor “is about to remove his goods out of this
State,” an affidavit stating that the defendant “had removed
part, and was about to remove the remainder of his goods and
effects from this State,” was considered as complying with the
law.8 Where an attachment might issue when “any person hath
removed, or is removing himself out of the county privately, or
80 absconds or conceals himself that the ordinary process of law
cannot be served on him,” an affidavit that the defendant “was
removing himself out of the county privately,” was held suffi-
cient, without the addition of the words “so that the ordinary
process of law cannot be served.”* Under a statute using the
phrase “absconding or concealing himself or his property or
effects,” an affidavit that the defendant “is concealing his prop-
erty and effects,” was adjudged sufficient.® An allegation that
the defendant “is absconding,”” was held to be sufficient under
an act using the words “he absconds;” and an allegation “that
they are removing their property to be removed beyond the limits
of the State,” was considered substantially equivalent to an alle-
gation that they are causing their property to be removed beyond
the limits of the State.® Where the statute authorized an at-
tachment when a debtor “has converted or is about to convert
his property into money or evidences of debt with intent to
place it beyond the reach of his creditors,” an affidavit that “the
defendant had already disposed of and assigned the notes at-
tached, by pledging them for advances, and that she will further
assign said notes and convert them into money with the intent to

1 Sawyer v. Arnold, 1 Louisiana An- ¢ Bank of Alabama v. Berry, 2 Hum-

nual, 815. phreys, 443.

8 Commercial Bank v. Ullman, 10 5 Boyd v. Buckingham, 10 Humphreys,
Smedes & Marshall, 411. 434.

8 Mandel v, Peet, 18 Arkansas, 236. ¢ Kennon v. Evans, 86 Georgia, 89.
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place them beyond the reach of the petitioner, who is creditor,”
was considered a substantial compliance with the law.! Under
a statute anthorizing an attachment “ when the debtor is about
fraudulently to dispose of his property,” an affidavit which sub-
stituted “effects ” 2 or “goods ” 3 for “property ” was deemed
sufficient.

§ 107 a. If the literal following of the words of the statute
would make an affidavit upon which perjury could not be as-
signed, the affidavit is bad. Thus, where the law authorized the
issue of an attachment upon affidavit that the defendant “has as-
signed, disposed of, or concealed, or is about to assign, dispose
of, or conceal any of his property with intent to defraud his
creditors,” and the affidavit was in the precise words of the law,
it was considered bad.* So where the affidavit alleged that the
defendant “has disposed of his property, or any part thereof,”

§ 108. Numerous cases of insufficient affidavits are reported.
1t is not without advantage to present them here. In doing so,
as will be seen, no attempt is made at systematic arrangement,
but they are given in the order they were met with. Undera
statute authorizing attachment, where “the debtor is removing
out of the county privately,” an aflidavit that he “intends to re-
move ” is not sufficient.® So, where an attachment was author-
ized when the debtor “absconds,” and the affidavit was that he
“has absconded.”” 8o, where the ground of attachment was
“that any person hath removed, or is removing himself out of
the county privately;” and the affidavit said that the defendant
“is about to remove himself out of the county, so that the ordi-
nary process of law cannot be served upon him.”8 So, where
the statute gave an attachment when “the debtor is not resident
in the State,” and the affiadvit was that the defendant “is not at
this time within the State.”? So, an affidavit “that the defend-
ant has left the State never to return,” does not comply with a
statute requiring an averment that he is “about to remove his
property out of the State.” 10 A statute authorized an attach-

1 Frere v. Perret, 25 Louisiana Annual, ¢ Mantz v. Hendley, 2 Hening & Mun-
500. ford, 808.
2 Free v. Hukill, 44 Alabama, 197. 7 Levy v. Millman, 7 Georgia, 167;
$ Hafley v. Patterson, 47 Alabama, 271. Brown v. McCluskey, 26 Ibid. 577.
¢ Miller v. Munson, 84 Wisconsin, 579. 8 Wallis ». Murphy, 2 Stewart, 16.

8ee Moody v. Levy, 58 Texas, 532. 9 Croxall ». Hutchings, 7 Halsted, 84.
§ Goodyear Rubber Co, v. Knapp, 61 2 Millaudon v. Foucher, 8 Louisians,
Wisconsin, 103. 582.
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ment upon an affidavit that “the debtor is either on the eve of
leaving the State permanently, that he has left it never again to
return, that he resides out of the State, or that he conceals him-
self in order to avoid being cited.” An affidavit that the de-
fendant “attempted to depart from the State permanently, and
that he concealed himself so as to avoid being cited to appear
and answer the demand of the plaintiff, and that he is about to
remove his property out of the State,” was considered insuffi-
cient; because, in regard to the departure and concealment, it
referred indefinitely to the past, making no allusion either to the
- present or future, and was too vague to form the legal founda-
tion of an attachment.! Under a statute authorizing an attach-
ment where the defendant “has departed from the State with
intent to defraud his creditors, and to avoid the service of a
summons,” an affidavit that “the defendant is absent, so that
the ordinary process of law cannot be served on him,” was held
fatally defective.? Under a statute authorizing an attachment,
where the debtor “hath removed himself out of the county pri-
vately, so that the ordinary process of law cannot be served on
him,” an affidavit alleging the removal, but omitting the word
“privately,” was held bad.? A affidavit that the defendant “is
about to abscond,” was decided not <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>